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PART I—STATE CRIMES 


1. VALIDITY OF CRIMINAL 
STATUTES IN GENERAL 


§ 1.00. Statute held not void for 
vagueness 
Florida Defendant, charged with violating 
the Florida Air and Water Pollution Con- 
trol Act, argued that the statute was un- 
constitutional because it failed to give ade- 
quate notice of the proscribed conduct. 
The statute prohibited willfully or neg- 
ligently causing pollution which harmed 
or injured “human health or welfare, 
animal, plant, or aquatic life or property.” 
Pollution was defined as: 


The presence in the outdoor atmosphere 
or waters of the state of any substances, 
contaminants, noise, or man-made or 
man-induced alteration of the chemical, 
physical, biological, or radiological in- 
tegrity of air or water in quantities or 
at levels which are or may be potentially 
harmful or injurious to human health 
or welfare, animal or plant life, or 
property, or unreasonably interfere with 
the enjoyment of life or property, in- 
cluding outdoor recreation. 


The state alleged that defendant’s agent, 
while constructing a shopping center, 
caused water tainted by creosote to be dis- 
charged into the public water supply. 

The trial court granted defendant’s 
motion to dismiss, and the state appealed. 
On appeal, the order of dismissal was 
reversed and the case remanded for trial. 
The Supreme Court of Florida stated that 
“the accepted test for vagueness is whether 
the statute is specific and clear enough to 
put persons of common intelligence and 
understanding on notice of the proscribed 
conduct.” 

Pollution, it held, was defined by com- 
monly used words which, when read in 
conjunction with the statute creating the 
offense, conveyed adequate notice of the 
prohibited conduct. Pollution control, 
noted the court, is a highly technical, in- 
terdisciplinary field which by its very 
nature inhibits detailed descriptions of 
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proscribed standards of conduct; it there- 
fore decided: ‘The legislature cannot be 
expected to list every possible substance 
which causes harm when present in suf- 
ficient quantities. This would be an im- 
possible standard to meet and is not 
mandated by our constitution.” 

The court did agree with defendant to 
the extent that it struck down that part of 
the statute which penalized merely negli- 
gent conduct; imposing criminal liability 
upon acts or omissions done entirely with- 
out intert, it held, was “‘too broad a con- 
demnation in this instance.” 

The balance of the statute, ruled the 
court, comported with constitutional notice 
requirements, and, consequently, the order 
of dismissal was reversed. State v. Hamil- 
ton, 388 So. 2d 561 (1980), 17 CLB 368. 


3. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 3.03. Arson 


Arkansas Defendant, convicted of six 
counts of arson and sentenced consec- 
utively on each count, argued on appeal 
that four counts should be reversed be- 
cause no evidence independent of his 
confession was introduced to prove the 
crime. Police had detained defendant for 
questioning about a hotel fire; he con- 
fessed to setting that fire, as well as five 
others. 

At trial, other evidence established that 
fires had occurred at the times and loca- 
tions admitted by defendant; he was also 
linked to the various locations by other 
evidence. However, a fire marshal testified 
that the causes of four of the fires were 
undetermined. 

The convictions were reversed. The 
Supreme Court of Arkansas recognized 
the long-established principle that “a con- 
fession, unless made in open court, will 
not sustain a conviction unless accom- 
panied with proof that such an offense was 
committed.” It also held that in cases 
of unexplained fire, a presumption against 
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arson exists and can be rebutted only by 
evidence of a “substantial character” tend- 
ing to show that the fire was purposely 
started. 

Here, said the court, while other evi- 
dence connected defendant to the loca- 
tions in question, there was no evidence 
independent of his confession which 
showed that the fires were purposely 
started. 

Therefore, held the court, reversal of 
the challenged counts was _ required. 
Boden v. State, 605 S.W.2d 429 (1980), 
17 CLB 371. 


§ 3.05. Assault 


§ 3.15. —With dangerous weapon 
Michigan Defendant, charged with feloni- 
ous assault, argued on appeal that dis- 
missal of the indictment was mandated 
because the pistol used in the assault was 
inoperable. He had pointed the pistol at 
the occupants of an auto after exchang- 
ing insults with them; the pistol was fully 
loaded with live ammunition but could 
not be fired because its firing pin had 
been filed down. 


The trial court had granted defendant’s 
motion to dismiss, holding that an inoper- 
able pistol was not a dangerous weapon 
within the meaning of the statute which 
prohibited “‘assault(ing) another with a 
gun, revolver, pistol, knife, iron bar, club, 


brass knuckles or 
weapon... .” 

The intermediate appellate court re- 
versed. It held that (i) the language of 
the statute did not refer to the operability 
of a firearm, and (2) criminal assault 
could be established by proof of “an un- 
lawful act which places another in reason- 
able apprehension of receiving an imme- 
diate battery.” Defendant then appealed. 

On appeal, the judgment was reversed 
and the case remanded with instructions 
for dismissal. 

The Supreme Court of Michigan agreed 
that the element of assault in a felonious 
assault prosecution could be made out by 
showing that a victim perceived an object 
to be a dangerous weapon. However, it 
held, this did not warrant “the conclusion 
that the victim’s apprehension of an object 


other dangerous 


can transform it into a 
weapon.’ ” 

Here, it stated, the only basis for con- 
cluding that defendant’s pistol was a 
dangerous weapon was the victim’s percep- 
tion that it was in fact a firearm (i.e., 
capable of propelling a projectile); since 
the pistol in issue could not be fired, 
reasoned the court, its use did not con- 
stitute felonious assault. 

In a footnote, the court suggested that 
the result would have been different had 
defendant attempted or appeared to make 
use of the pistol as a striking weapon. 
People v. Stevens, 297 N.W.2d 120 
(1980), 17 CLB 468. 


‘dangerous 


§ 3.40. Bribery 


Colorado Defendants, convicted of bribery 
of a public servant, argued on appeal that 
their convictions should be reversed be- 
cause the bribe recipient, defendant 
Edwards, was not a “public servant’ 
within the meaning of the statute. 

Edwards was employed by an urban 
renewal authority, a corporate body 
created by a municipality pursuant to 
statutory authority. Defendant Bailey was 
a contractor hired by the authority to 
perform demolition work for a redevelop- 
ment project. Bailey subcontracted the 
salvage portion of the demolition to Rein- 
hardt; proceeds from the sale of the 
salvageable material were to be divided 
between Bailey and Reinhardt. 

Edwards, Bailey, and Reinhardt reached 
an understanding that for $500, Edwards 
would arrange for extra  salvageable 
material to be left at the demolition site; 
Reinhardt, who received immunity and 
testified as a prosecution witness at trial, 
made a $350 payment to Edwards. 

Defendants Edwards and Bailey both 
argued that the agency which employed 
Edwards was not the “government,” which 
was defined as a “branch, subdivision, in- 
stitution, or agency of the government of 
this state or any political subdivision 
within it.” Therefore, they reasoned, 
Edwards could not be a public servant 
within the meaning of the statute because 
he was not a governmental officer, em- 
ployee, adviser, or consultant. 

On appeal, the convictions were re- 
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versed. The Supreme Court of Colorado 
stated that the enabling statute authorizing 
formation of urban renewal authorities de- 
fined them as “corporate bodies.” Neither 
“corporations” nor “corporate bodies,” it 
held, were included within the definition 
of government contained in the bribery 
statute and, indeed, no statute described 
“an urban renewal authority as a ‘branch, 
subdivision, institution, or agency’ of state 
government or as a ‘political subdivision’ 
within the state.” 

The court did note that corporate forms 
were often used to perform various gov- 
ernmental functions and purposes. How- 
ever, it decided that the established prin- 
ciple that “criminal statutes are to be 
strictly construed in favor of the accused,” 
together with the absence of the terms 
“corporation” or “corporate body” from 
the applicable definitions, mandated a find- 
ing that Edwards was not a public servant. 
Consequently, it held that defendants 
should not have been convicted of bribery 
of a public servant. Bailey v. People, 617 
P.2d 549 (1980), 17 CLB 366. 


§ 3.45. —Conspiracy 

Arkansas Defendant, convicted of bribery, 
argued on appeal that the trial court com- 
mitted reversible error by admitting state- 
ments made by a co-conspirator. 

It was established at trial that defendant 
approached Cash, a police informant, and 
offered to be of assistance in “fixing” 
criminal charges then pending against 
Cash. In a series of conversations, re- 
corded by police with Cash’s consent, 
defendant stated that a deputy prosecutor, 
Swift, would arrange a favorable disposi- 
tion of the case for $25,000. The in- 
formant then had several recorded con- 
versations with Swift, confirming the 
agreement. Defendant was arrested when 
he accepted a $5,000 down payment from 
Cash. 

Defendant was charged with the bribery 
of Swift. He objected to introduction of 
the informant’s recorded conversations 
with Swift, contending that they were hear- 
say as to him since conspiracy had not 
been charged. 

On appeal, the conviction was affirmed. 
The Supreme Court of Arkansas held that 
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whether or not the offense of conspiracy 
is charged, “an out of court statement by 
a co-conspirator of a party during the 
course and furtherance of a conspiracy is 
not hearsay.” 

Once there is independent, prima facie 
evidence of ithe existence of a conspiracy, 
ruled the court, the acts and statements of 
conspirators are admissible against their 
co-conspirators. 

Thus, the absence of a conspiracy 
charge in the indictment was irrelevant 
and affirmed defendant’s conviction. 
Smithey v. State, 602 S.W.2d 676 (1980), 
17 CLB 177. 


§ 3.50. Burglary 


§ 3.55. —Necessity for breaking and 
entering 

Kentucky Defendant, convicted of bur- 
glary, argued on appeal that the convic- 
tion should be set aside because the 
evidence was legally insufficient to estab- 
lish his entry into the premises. 

He and an accomplice were appre- 
hended behind a liquor store during the 
early morning hours. At trial, it was 
established that the two had broken ap- 
proximately halfway through the store’s 
rear wall. Defendant contended that the 
premises were not entered within the 
meaning of the statute, which provided: 
“A person is guilty of burglary . . . when 
he knowingly enters or remains unlawfully 
in a building with intent to commit a 
crime.” 

On appeal, the conviction was reversed, 
the Supreme Court of Kentucky stating 
that, to sustain a conviction for burglary, 
there must be evidence of an actual entry 
into the premises. 

Here, found the court, the cement block 
rear wall of the store had been broken 
through partially, but neither the perpe- 
trators nor the tools they employed “had 
entered into the interior of the building.” 

Noting that the maximum charge under 
which defendant could have been con- 
victed was attempted burglary, the court 
ordered a_ reversal of his conviction. 
Stamps v. Commonwealth, 602 S.W.2d 
172 (1980), 17 CLB 187. 
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§ 3.120. Firearms violations 

Virginia Defendant, convicted of rape and 
using a firearm while committing a felony, 
argued on appeal that the evidence at trial 
was insufficient to establish the latter 
charge because the weapon in question 
was a BB gun. The BB gun used by de- 
fendant closely resembled a .45 caliber 
semiautomatic pistol in size, weight, and 
shape; testimony established that it fired 
BBs by the mechanical force of a spring. 

Defendant contended that since the 
statute in question did not define the term, 
“firearm” should be given its ordinary 
meaning as a weapon which expels a 
projectile by means of the explosive force 
of gunpowder. 

On appeal, the conviction was affirmed. 
The Supreme Court of Virginia stated that 
the statute in question was intended not 
only to prevent actual injury or death, but 
also to prevent the fear of physical harm. 
It reasoned: 


Such fear of harm results as readily 
from employment of an instrument that 
gives the appearance of having a firing 
capability as from use of a weapon that 


actually has the capacity to shoot a 
projectile. The victim of a crime can 
be intimidated as much by a revolver 
that does not fire bullets as by one that 
does; such victim cannot be required 
to distinguish between a loaded pistol 
and a spring gun when it is brandished 
during commission of a felony. 


Therefore, held the court, proof that 
defendant used an object which appeared 
to have “a firing capability” was sufficient, 
whether or not it was actually capable of 
propelling a bullet by the force of gun- 
powder. Holloman v. Commonwealth, 
269 S.E.2d 356 (1980), 17 CLB 360. 
§3.130. —Dangerous and deadly 
weapon 
Connecticut Defendant, convicted of 
armed robbery, argued on appeal that the 
trial court erred in submitting the charge 
to the jury because no evidence was ad- 
duced that a deadly weapon was used by 
him or his confederates. 

The applicable statute provided that 
“(a) person is guilty of robbery in the 


first degree when, in the course of the 
commission of the crime or of immediate 
flight therefrom, he or another participant 
in the crime ... (2) is armed with a 
deadly weapon or dangerous instrument.” 
“Deadly weapon” was defined as “any 
weapon . . . from which a shot may be 
discharged.” 

At trial, it was established that defen- 
dant and two others robbed the proprietor 
of a grocery store at gunpoint; a gun was 
recovered from the auto in which defen- 
dant and the others left the scene. The 
gun was admitted into evidence; however, 
the state introduced no evidence that the 
gun was operable, i.e., capable of dis- 
charging a shot. 

On appeal, the conviction was reversed 
and a new trial ordered. The Supreme 
Court of Connecticut held: 


Besides establishing that a deadly 
weapon was used in the robbery, the 
state had to establish that a shot could 
be discharged from it. The gun as an 
exhibit went to proving that a deadly 
weapon was used in the robbery; but 
the gun by itself with no proof of its 
operability was not sufficient to estab- 
lish that a shot could be discharged 
from it. 


It rejected the state’s contention that 
the jury could have determined whether 
the gun was operable because it had been 
received into evidence; the record, stated 
the court, contained no facts upon which 
such an inference could be drawn by the 
jury. 

Thus, finding that there was no evidence 
of an essential element of the crime, the 
court reversed defendant’s conviction and 
ordered a retrial. State v. Rogers, 418 
A.2d 50 (1979), 17 CLB 272. 


§ 3.135. Forgery 

North Carolina Defendant, convicted of 
forgery, argued on appeal that there 
should be a reversal because the state 
failed to prove that the checks in question 
were false. 

The checks were drawn on the account 
of S&M Paint Co. and bore the name 
B. Hansley as maker. The signature 
card for that account, introduced at trial, 
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contained the name and signature of 
Sherman Dunbar. Defendant conceded 
that he had signed the name B. Hansley 
as maker of the checks, but claimed that 
the prosecution’s proof was deficient be- 
cause no evidence as to the identity or 
existence of B. Hansley was introduced. 
Thus, defendant argued, there was no 
proof that his signing of the checks was 
false and unauthorized. 

On appeal, the conviction was affirmed. 
The Court of Appeals of North Carolina 
rejected defendant’s argument, holding 
that the real issue was “not the identity of 
the maker, real or imaginary, but whether 
the maker had authority to execute the 
instrument.” 

The court found that proof that neither 
defendant’s name nor B. Hansley appeared 
on the signature card was sufficient to 
establish that neither had authority to 
sign the checks. Under these circum- 
stances, it said, 


[I]t is not necessary for the State to 
prove that the name B. Hansley signed 
by defendant is that of a fictitious 
person or a real person. In either case, 
the evidence shows the instrument was 
executed without authority. Moreover, 
we note that proof that no person bear- 
ing the name signed to a check has any 
right to draw on the party to whom it 
is directed is prima facie evidence that 
the name is fictitious. 


Therefore, defendant’s conviction was 
upheld. State v. Dunbar, 267 S.E.2d 577 
(1980), 17 CLB 179. 


§ 3.200. Vehicular homicide 


Tennessee Defendant was convicted of 
four counts of murder and one count of 
manslaughter for causing an automobile 
collision in which five persons were killed. 
He argued on appeal that he could be 
convicted of only one offense because he 
was guilty of but a “single unlawful act 
with a single criminal intent.” 

On appeal, the conviction was affirmed. 
The Supreme Court of Tennessee, after 
reviewing authorities from a number of 
jurisdictions, overruled existing state case 
law and adopted the prevailing view: 


[W]hen more than one person is killed, 
there is more than one homicide—re- 
gardless of any fictional “intent” or 
whether the deaths result from a single 
“act” or a series of acts. It seems il- 
logical to us, as a general proposition, 
to hold that when two persons have 
been killed by an accused, he has com- 
mitted only one homicide. 


State v. Irwin, 603 S.W.2d 121 (1980), 17 
CLB 176. 


§ 3.250. Felony murder 

Delaware Defendants, convicted of felony 
murder, argued on appeal that their con- 
victions should be reversed because the 
felony murder statute was improperly 
applied to them. 

The evidence at trial established that 
the four defendants and Eugene Weick 
attempted to rob two others; during the 
attempted robbery, Weick was shot and 
killed by one of the intended victims. The 
felony murder charges were based upon 
Weick’s death. Defendants urged that the 
statute “was not intended to punish one 
who commits a felony for a homicide that 
occurs during the perpetration of that 
felony but is not committed by him, his 
agent, or someone under his control.” 

On appeal, the convictions were re- 
versed and the cases remanded for fur- 
ther proceedings. The Supreme Court of 
Delaware noted that in a majority of juris- 
dictions, felony murder requires that “the 
killing be performed by the felon, his ac- 
complices, or one associated with the 
felon in his unlawful enterprise.” 

The statute in issue, said the court, ap- 
plied by its terms to a homicide com- 
mitted “in the course of and in further- 
ance” of the commission or attempted 
commission of certain felonies. 

It held that “certainly the killing of a 
co-felon by the victim or a police officer, 
or the accidental killing of an innocent 
bystander by the victim or a police officer, 
can hardly be considered to be ‘in fur- 
therance’ of the commission or attempted 
commission of a felony.” 

Finding that, in sum, the homicide in 
this case was an attempt to prevent the 
felony rather than a killing in furtherance 
of a felony, the Delaware high court re- 
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versed the convictions. Weick v. State, 
420 A.2d 159 (1980), 17 CLB 361. 


§ 3.265. Intoxicated driving 


§ 3.270. —Scientific tests 


Iowa Defendant was charged with invol- 
untary manslaughter for his involvement 
in a traffic collision which was fatal to 
another. 

After his arrest on an original charge 
of operating a motor vehicle while under 
the influence of an alcoholic beverage, 
defendant refused police requests that he 
submit to a chemical blood test. The 
police then obtained a search warrant and 
had a blood specimen taken from defen- 
dant for testing purposes. 

Before trial, defendant moved to sup- 
press the results of the test. His motion 
was granted; the state appealed that rul- 
ing, and on appeal, the order of suppres- 
sion was affirmed. 

The Supreme Court of Iowa observed 
that the admission of involuntary adminis- 
tered blood tests is not violative of an ac- 
cused’s Fifth Amendment privilege against 
self-incrimination nor, if pursuant to a 
valid warrant, his Fourth Amendment pro- 
tections against unreasonable search and 
seizure. 

However, it found that the state’s ‘“‘im- 
plied consent” statute prohibited the pro- 
cedure employed by the police in obtain- 
ing the blood sample from defendant. The 
statute, said the court: 


establishes the basic principle that a 
driver impliedly agrees to submit to a 
test in return for the privilege of using 
the public highways. .. . If the driver 
withdraws that consent by refusing an 
appropriate request by an officer to take 
a test, the statute allows the state to 
withdraw the driver’s privilege of using 
our public highways 


The plain language of the statute, it 
held, “requires that police respect a 
driver’s refusal to take a test; the section 
states that if the driver ‘refuses to submit 
to the chemical testing, no test shall be 
given.’ No qualifying language appears 
with those words, such as ‘unless a war- 
rant is obtained.’ ” 
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Concluding that the trial judge correct- 
ly ordered suppression of the test results, 
the court affirmed his ruling and remanded 
the case for trial. State v. Hitchens, 294 
N.W.2d 686 (1980), 17 CLB 185. 


§ 3.275. Kidnapping 


Arizona Defendant, convicted of attempt- 
ed child abduction, argued on appeal that 
there should be a reversal because the 
divorce proceedings pursuant to which 
child custody was determined were juris- 
dictionally defective. 

Defendant, a private investigator, was 
hired by a woman to remove her minor 
children from her ex-husband’s possession. 
The husband had been awarded custody 
pursuant to the terms of a default divorce. 

Defendant’s plan to remove the children 
from their school went awry, and he was 
arrested and subsequently convicted for an 
attempt to “maliciously, forcibly or fraud- 
ulently [take or entice] away a child under 
the age of seventeen years with intent to 
detain and conceal the child from its 
parent, guardian or other person having 
lawful charge of the child.” 

Defendant contended that he committed 
no crime because jurisdiction in the di- 
vorce proceeding was fraudulently ob- 
tained, rendering the child custody decree 
issued pursuant thereto a nullity. 

On appeal, the conviction was affirmed. 
The Supreme Court of Arizona rejected 
defendant’s claim and held that it was 
sufficient if the accused knew that he was 
removing the child “from the custody of 
one who appear[ed] to have lawful cus- 
tody.” 

To hold otherwise, stated the court, 
would permit any person to determine in 
the first instance that a court order is 
void on its face and disregard it. State v. 
McLaughlin, 611 P.2d 130 (1980), 17 
CLB 91. 


Connecticut Defendant, convicted of kid- 
napping, burglary and robbery, argued on 
appeal that the kidnapping charge should 
be dismissed for legal insufficiency. The 
evidence at trial established that defendant 
and two others entered the victim’s house 
unlawfully. The victim was ordered into 
a bedroom at knifepoint, bound, and 
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blindfolded. The intruders were on the 
premises for approximately fifteen min- 
utes, and the victim was unable to extri- 
cate himself for an additional ten minutes. 

Defendant conceded that under a literal 
reading of the applicable statutes, he “re- 
strained” the victim and hence kidnapped 
him. However, he contended that “‘where 
the restraint and asportation of the victim 
is incidental to the accomplishment of an- 
other substantive crime, the offense cannot 
be kidnapping as a matter of law.” 

On appeal, the conviction was sustained. 
The Supreme Court of Connecticut ob- 
served that a conviction for kidnapping is 
not precluded by the fact that a defen- 
dant’s motive for detaining the victim is 
the consummation of another crime. It 
stated: “Kidnapping requires that there be 
an abduction. Abduction means restraint 
with the intent to prevent liberation. 
Whether in a given case the restraint is 
accompanied by the requisite intent, so 
as to constitute kidnapping, or is merely 
incidental to another felony, is ordinarily 
a question for the jury.” 

In this case, the court found that the 
jury had been adequately instructed to 
consider whether the victim’s detention 
was merely incidental to the other crimes, 
and found ample evidence to support the 
jury’s decision that it was not. State v. 
Lee, 417 A.2d 354 (1980), 17 CLB 183. 


§ 3.285. Larceny 


Illinois A probation revocation proceed- 
ing was brought against respondent for 
having committed the offense of theft; it 
was alleged that while on probation, he 
stole “the property of Jean Nicole, a cor- 
poration.” 

During the hearing, an employee iden- 
tified the property as belonging to the 
corporation. The following exchange took 
place: 


Q: Is that the corporate owner? 
A: Yes. 

Q: How do you know that? 

A: Well, my employer told me that. 


Respondent’s Counsel: I would object 
to what her employer told her regarding 
the corporate existence. 
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The Court: It will be accepted for what 
it’s worth. Objection overruled. 


No additional evidence was adduced to 
establish corporate existence. 

The petition to revoke respondent’s 
probation was granted; he appealed, claim- 
ing that the state’s failure to prove corpo- 
rate existence by nonhearsay evidence was 
fatal to its case. The intermediate ap- 
pellate court reversed the trial court’s 
order, and the state appealed from that 
decision. 

On appeal, the order revoking revoca- 
tion was reinstated. The Supreme Court 
of Illinois agreed that the witness’ testi- 
mony regarding the corporation’s existence 
was inadmissible hearsay. However, it 
ruled that the state’s proof was not ren- 
dered deficient as a result, because: 


[C)orporate existence of a theft victim 
[is not] a material element of the of- 
fense of theft. To prove the offense, it 
need only be shown that someone other 
than the accused possessed or held an 
interest in the property and that the 
accused was unauthorized in exerting 
control over that property. 


Thus, the court held, proof of corporate 
existence was not material to the issue of 
respondent’s guilt. In re W.S., N.E.2d 718 
(1980), 17 CLB 269. 


Louisiana Defendant, convicted of unau- 
thorized use of movables after a nonjury 
trial, argued on appeal that the evidence 
was insufficient as a matter of law to sus- 
tain the verdict. 

Defendant, a state official, was original- 
ly charged with theft and public payroll 
fraud for using state employees under his 
supervision to renovate his property during 
their normal working hours while they 
were drawing their regular state salaries. 
He was acquitted of those charges but 
found guilty of unauthorized use of mov- 
ables (i.e., the services of state employees) 
as a lesser included offense of theft. 

On appeal, the conviction was reversed 
and the indictment dismissed. The Su- 
preme Court of Louisiana, while noting 
that services can be the object of theft, 
held that the state could not be considered 
the owner of its employees’ services as 
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charged in the indictment. It stated that 
“human effort and work are not the sub- 
ject of ownership. If anyone owns them 
it is the employees themselves, and in this 
case there is no charge that the services 
were stolen from the employees.” 

Further error was committed by the 
trial judge, found the court, when he de- 
termined services to constitute movables. 
The service of an employee is not a tan- 
gible item, it ruled, and cannot be the 
subject of a charge intended to cover 
mainly the unauthorized use of vehicles. 
Therefore, the Louisiana high court or- 
dered dismissal of the indictment. State 
v. Gisclair, 382 So. 2d 914 (1980), 17 
CLB 85. 


§ 3.360. Rape 


§ 3.365. —Attempts 
Indiana Defendant, convicted of attempt- 
ed rape, argued on appeal that the ev- 
idence at trial was not sufficient to show 
that he had taken a “substantial step 
toward the commission of the crime.” 

At trial, it was established that police 
were summoned to the complainant’s 


apartment and arrived to find defendant, 
completely naked, positioned on top of 


the complainant. The complainant, an 
elderly woman, was naked below the 
waist and was crying. As they entered 
the apartment, police heard defendant say 
“Don’t fight it, it’s going to happen,” and 
“Lay still, I'm going to put it in.” On 
appeal, the conviction was affirmed. 

The Supreme Court of Indiana stated 
that “in order to be convicted of attempt- 
ed rape there must be evidence of the 
requisite culpability and of a substantial 
step toward commission of an act of sexual 
intercourse.” 

It noted that defendant did not contest 
the jury’s finding that his words and ac- 
tions established the requisite culpability; 
his claim was that his actions did not 
amount to a “substantial step.” 

While regarding as well settled the prin- 
ciple that “mere preparation is not suffi- 
cient to constitute an attempt to commit 
a crime,” the court held that, here, de- 
fendant’s actions had gone beyond mere 
preparation. 


It found that defendant’s position, his 
comments, and his and the complainant’s 
respective states of undress were sufficient 
to support the jury’s finding that he had 
taken a “substantial step toward carrying 
out his intent to rape the victim.” Cowans 
v. State, 412 N.E.2d 54 (1980), 17 CLB 
362. 


§ 3.430. Trespass 


Vermont Defendant, convicted of unlaw- 
ful trespass and related crimes, argued on 
appeal that there should be a reversal be- 
cause the state failed to prove that he was 
on the premises without legal authority. 

Defendant was estranged from his wife 
and forbidden, by a restraining order is- 
sued in connection with divorce proceed- 
ings, from visiting her while under the 
influence of alcohol or otherwise bother- 
ing or interfering with her activities. 

On the evening in question, defendant 
went to her residence, kicked in the door, 
and began an argument over child custody. 
He refused to accede to requests that he 
leave and police were summoned. Defen- 
dant persisted in his refusals and was ul- 
timately placed under arrest and forcibly 
removed from the premises. 

On appeal, the conviction was affirmed. 
The Supreme Court of Vermont rejected 
defendant’s claim that he had common- 
law “minimum possessory rights” in his 
wife’s property, which vested him with the 
legal authority to remain at her residence. 

The court found that his actions were 
violative of the restraining order and that, 
consequently, he was without legal au- 
thority to be at his wife’s residence with- 
out her consent. As she did not consent 
to defendant’s presence, he had no right 
to remain at the premises, held the court. 
State v. Foster, 421 A.2d 1248 (Vt. 
1980), 17 CLB 469. 


4. CAPACITY 


§ 4.00. Alcoholism and drug abuse 


Pennsylvania Defendant, convicted of mur- 
der, argued on appeal that there should 
be a reversal because the trial court re- 
fused to instruct the jury on the defense 
of voluntary intoxication. 
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Testimony at the trial showed that prior 
to the crime, defendant had spent three 
and a half hours in a bar and had con- 
sumed two and a half quarts of beer dur- 
ing that time. That testimony, he claimed, 
was sufficient to establish that he was in- 
toxicated at the time of the fatal shooting 
and thus incapable of forming the intent 
required to commit murder. 

On appeal, the conviction was affirmed. 
The Supreme Court of Pennsylvania, while 
noting that evidence of intoxication may 
be introduced to negate intent and thus 
reduce the degree of an offense, found that 
“drinking and intoxication are not synon- 
ymous terms; . . . a jury instruction on 
intoxication is not warranted because ev- 
idence of drinking is introduced at trial.” 

To bring the defense of intoxication into 
a case, held the court, the evidence of 
intoxication must be sufficient to show 
that a defendant was ‘overwhelmed or 
overpowered by alcohol to the point of 
losing his or her faculties or sensibilities.” 

The court found that in this case, there 
was evidence that defendant had been 
drinking but no evidence that he lost his 
faculties as a result. Thus, it concluded 
that the trial court properly refused to in- 
struct the jury on an intoxication defense. 
Commonwealth v. Reifi, 413 A.2d 672 
(1980), 17 CLB 89. 


5. PARTIES 


§ 5.05. Aiders and abettors 


Missouri Defendant was convicted of cap- 
ital murder on the theory that she aided 
the actual killer. She argued that the trial 
court’s charge advising the jury that it 
could find her guilty of capital murder if 
she aided the principal, even though it did 
not find that the principal had the intent 
to commit that crime, was reversible error. 

On appeal, the court reversed and re- 
manded for a new trial. The Supreme 
Court of Missouri held that, under state 
law, one who aids and abets another in the 
commission of a crime is as guilty as the 
principal of that crime; an aider and 
abettor, it stated, could not be guilty of a 
crime greater than that committed by the 
principal. 
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Here, said the court, the jury should 
have been instructed that it could find 
defendant guilty of capital murder for aid- 
ing the principal only if it found that the 
principal had the intent to commit capital 
murder. State v. Lute, 608 S.W.2d 381 
(1980), 17 CLB 463. 


6. DEFENSES 


§ 6.00. Alibi 


South Carolina Defendant, convicted of 
armed robbery, argued on appeal that 
there should be a reversal because the 
trial court refused to instruct the jury on 
the law of alibi. Defendant was accused 
of robbing a store at approximately 10:45 
P.M. on the night in question. Testifying 
in his own behalf, defendant admitted 
being in the store earlier that evening; 
however, he claimed that he had left the 
premises to take his wife to work at 10 
P.M., and that he thereafter went directly 
to his home. 

The requested alibi charge was denied; 
the trial court reasoned that defendant’s 
testimony amounted to only a denial of the 
criminal act, and did not constitute an 
alibi. On appeal, the conviction was 
reversed. 

The Supreme Court of South Carolina 
stated: 


A charge on the defense of alibi is not 
required when an accused person mere- 
ly denies committing the criminal act. 
Alibi means elsewhere, and the charge 
should be given when the accused sub- 
mits that he could not have performed 
the criminal act because he was in an- 
other place at the time of its commis- 
sion. 


While recognizing that “‘it is not enough 
for the accused to say that he was not at 
the scene and must therefore have been 
elsewhere,” the court found that defen- 
dant’s testimony was sufficiently specific 
to create the inference that he was else- 
where at the time of the robbery; there- 
fore, he was entitled to have the jury in- 
structed on an alibi defense. State v. Rob- 
bins, 271 S.E.2d 319 (1980), 17 CLB 
359. 
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§ 6.60. Self-defense 

Tennessee Defendant, convicted of man- 
slaughter, argued that the trial court erred 
in its instructions to the jury on the issue 
of self-defense. The charges arose out of 
an incident which occurred while defen- 
dant and the deceased were on a camping 
trip. Defendant claimed that he was the 
victim of an unprovoked attack and was 
justified in shooting the deceased. 

Defendant requested that the jury be 
charged on the so-called true-man doc- 
trine; that is: ‘The victim of an unpro- 
voked assault need not retreat but may 
stand his ground and repel the attack with 
whatever force is reasonably required. 
Homicide resulting from such self-defense 
is justified.” 

On appeal, the conviction was affirmed. 
The Supreme Court of Tennessee noted 
that there was a split of authority among 
the states as to whether one who is as- 
saulted must take an available avenue of 
escape before he is justified in using force 
against his assailant. 

It determined that the true-man stan- 
dard should apply only when the person 
attacked was engaged in the defense of his 
habitation. In other circumstances, rea- 
soned the court: 


The availability of an avenue of retreat 
and the practicality of using it, or the 
absence thereof, are factors or circum- 
stances to be considered in determin- 
ing whether an accused was justified in 
taking the life of another in self-de- 
fense. These are only two of many of 
the surrounding facts and circumstances 
to be taken into account in any given 
case, however. If the subject of retreat 
is to be referred to in the jury instruc- 
tions, it should not be the “true man” 
rule contended for by appellant but 
only one of the factors to be consid- 
ered by the jury. 


The court found the requested instruc- 
tion inapplicable since the accused was 
not defending his home, and therefore 
held that his claim of error was meritless. 
State v. Kennamore, 604 S.W.2d 856 
(1980), 17 CLB 267. 
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§ 6.70. Statute of limitations 


Florida Defendant, convicted of larceny 
and related crimes, argued on appeal that 
there should be a dismissal because the 
prosecution was not commenced within 
the applicable two-year statute of limita- 
tions. 

By information filed June 1, 1977, de- 
fendant was accused of committing the 
crimes between November 30, 1974 and 
June 14, 1975; the information was as- 
signed Case No. 77-4257 in the trial court. 
On November 3, 1977, a second informa- 
tion was filed against defendant, charging 
in almost identical language the same 
crimes as had been charged in the earlier 
accusatory instrument; the only change 
was modification of the corporate victim’s 
name from Riverside Memorial Chapel, 
Inc. to Riverside Memorial Chapel, Alton 
Road, Inc. The second information also 
contained the notation “Refile of Case No. 
77-4257.” 

After trial, defendant was convicted 
under the refiled information. He argued 
that since the second information was filed 
after expiration of the two-year statute of 
limitations, his conviction was time-barred 
and should be reversed. 

On appeal, the conviction was affirmed. 
The Supreme Court of Florida stated that 
for purposes of tolling the statute of 
limitations: 


[P]rosecution could be commenced by 
the filing of an indictment or informa- 
tion or by any other act constituting 
commencement of prosecution such as 
a valid arrest warrant. ... An infor- 
mation containing an inaccuracy or 
imperfection, which is timely filed 
within the period of limitations, is also 
sufficient to toll this statute of limita- 
tions. 


It held that where an information con- 
tains language to the effect that it is a con- 
tinuation of an earlier prosecution, the first 
information tolls the limitation period. The 
court found that as identical crimes were 
charged in each information, the “refile” 
notation on the second information was 
sufficient to show that the state was pur- 
suing the timely commenced prosecution. 

It rejected defendant’s claim that mod- 
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ification of the name of the corporate vic- 
tim in the second information amounted 
to commencement of a new prosecution; 
the second information only corrected a 


minor inaccuracy in the corporation’s title 
and did not change the crimes charged. 
Rubin v. State, 390 So. 2d 322 (1980), 
17 CLB 472. 


PART II—STATE CRIMINAL PROCEDURES, 
ANCILLARY PROCEEDINGS 


7. JURISDICTION AND VENUE 


§ 7.05. Venue 


Louisiana Defendant, convicted of armed 
robbery, argued on appeal that the trial 
court improperly denied his motion for 
a change of venue. He claimed that 
prejudicial news coverage of the crime de- 
prived him of a trial by a fair and impar- 
tial jury. 

During a “dry run” voir dire, all of the 
jurors questioned indicated that they had 
obtained some knowledge of the crime 
from news coverage; however, most stated 
that they could decide the case based upon 
the evidence adduced at trial. On appeal, 
the conviction was affirmed. 

The Supreme Court of Louisiana stated: 


In order to obtain a change of venue a 
defendant must prove more than a mere 
knowledge by the public of the facts 
surrounding the offense. The burden of 
proof is on the defendant to show that 
such prejudice exists in the collective 
mind of the community that a fair trial 
cannot be obtained. 


While recognizing that the publicity 
which attended this case was extensive, 
the court found it to be noninflammatory 
in nature since it was limited to factual 
aspects of the crime, investigation, and ar- 
rest; moreover, stated the court, its im- 
pact was diminished because most of the 
accounts appeared approximately three 
months prior to trial. 

The court also found that defendant 
had not introduced any direct evidence of 
widespread prejudice against him among 
prospective jurors or the community at 
large. Therefore, it concluded, defendant 
failed to show that the trial judge abused 
his discretion in denying defendant’s mo- 
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tion to change venue. State v. Williams, 
385 So. 2d 214 (1980), 17 CLB 177. 


8. PRELIMINARY PROCEEDINGS 


§ 8.00. Grand jury proceedings 


Hawaii Defendant, convicted of robbery 
and kidnapping, argued on appeal that the 
trial court erred in denying his motion to 
dismiss the indictment because of prosecu- 
torial misconduct. 

The instance of claimed misconduct oc- 
curred before the grand jury which re- 
turned the indictment against defendant. 
During the proceeding, a witness, Andri- 
ano, testified that he had not observed 
defendant near the scene at the time of the 
robbery. Andriano was warned by the 
prosecutor about the consequences of 
falsifying testimony, and was confronted 
with his previous contradictory statements 
to a police officer. Andriano persisted in 
his denial; following Andriano’s appear- 
ance, the prosecutor advised the grand jury 
that the possibility of perjury charges 
against the witness would be brought up 
at a future time. 

Defendant asserted that the prosecutor’s 
statements and the inferences which could 
be drawn tended to influence the grand 
jury’s interpretation of the evidence and 
constituted prejudicial misconduct; the 
prosecutor’s remarks, claimed defendant, 
tended to discredit a witness who testified 
favorably for the defense. 

Affirming the conviction, the Supreme 
Court of Hawaii, after reviewing a series 
of state and federal authorities involving 
prosecutorial misconduct, decided to adopt 
the following standard: 


Unless the prosecutor’s misconduct be- 
fore a grand jury is extreme and clearly 
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infringes upon the jury’s decision-mak- 
ing function it should not be utilized as 
a stepping stone to dismissal of an in- 
dictment. As has often been observed, 
an indictment should only be quashed 
on the clearest and plainest grounds. 


It found that in this case, the prosecu- 
tor’s statements had not influenced the 
grand jury’s action, and held that the 
motion to dismiss the indictment was prop- 
erly denied. State v. Pulawa, 614 P.2d 
375 (1980), 17 CLB 176. 


§ 8.05. —Subpoena 

Georgia Petitioner, an official of the Geor- 
gia board of parole, was served with a 
subpoena duces tecum directing him to 
appear before a grand jury and bring with 
him documents relating to the board’s 
commutation of a prisoner’s sentence. He 
moved to quash, claiming, inter alia, that 
the documents were irrelevant to any 
legitimate investigation by the grand jury. 
The trial court declined to rule on peti- 
tioner’s relevancy argument but quashed 
the subpoena on other grounds. 

On appeal, the order was reversed and 
the matter remanded for an adjudication 
of relevancy. 

The Supreme Court of Georgia, citing 
United States v. Dionisio, 410 U.S. 1 
(1973), recognized that protection against 
an unreasonably broad grand jury sub- 
poena duces tecum is provided by the 
Fourth Amendment. While noting that a 
movant had the burden of establishing the 
unreasonableness of a grand jury sub- 
poena, the court held that the issuing 
party has the burden of going forward 
and showing, prima facie, that the sub- 
poenaed documents are relevant to a 
legitimate investigation. It stated: “The 
reason for this allocation of the burden 
of going forward is that the secrecy of 
grand jury deliberations insures that the 
party moving to quash a subpoena duces 
tecum has no precompliance knowledge 
of the subject matter of the investigation.” 

The required prima facie showing of 
relevancy, held the court, would be met 
by proof of the following: “(1) the exis- 
tence of a grand jury investigation; (2) a 
general characterization of the subject 


matter and purpose of said investigation; 
and (3) the fact that each general cat- 
egory of the subpoenaed documents bears 
some relevance to the investigation being 
pursued.” 

The Georgia high court proceeded to 
remand for an adjudication of relevance 
in accordance with their opinion. Morris 
v. State, 272 S.E.2d 255 (1980), 17 CLB 
465. 


§ 8.35. Pretrial proceedings 

Colorado Defendant was charged with 
theft for misappropriating approximately 
$1,500 of ticket receipts from a fund-rais- 
ing promotional show for which he served 
as sales manager. 

The show was sponsored by the local 
Junior Chamber of Commerce (Jaycees), 
which contracted with WRG Enterprises 
to produce the show; WRG, in turn, hired 
defendant to oversee advance ticket sales. 

The contract between the Jaycees and 
WRG provided that ticket receipts were 
to be deposited in a joint account opened 
in the names of the sponsor and sales 
manager; in fact, such an account was 
opened by the Jaycees and defendant, and 
monies were initially deposited in accor- 
dance with the contract. The contract also 
provided that a certain percentage of the 
receipts were to be paid to the sales man- 
ager, with his fund-raising-connected ex- 
penses coming from that share. 

At a preliminary hearing, it was shown 
that defendant began to deposit receipts 
from ticket sales in another account 
opened in his own name and that he wrote 
checks for personal expenses on that ac- 
count. Defendant testified that he had 
been promised $250 per week by WRG 
but had received nothing; he claimed that 
he opened the second account only after 
representatives of WRG refused to speak 
with him about his compensation. Defen- 
dant further contended that he was not 
a party to the contract between WRG and 
the Jaycees and, thus, was not bound by 
the contract’s terms regarding the deposit 
of all receipts in the joint account. 

At the conclusion of testimony, the 
hearing court found that the contract be- 
tween the Jaycees and WRG did not for- 
bid defendant from depositing receipts in 
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a second account and, further, that he had 
not exercised unauthorized control over 
the funds. The court also decided that the 
prosecution had not shown any act of 
deception or that defendant intended to 
deprive anyone of the monies involved. 
Consequently, it concluded that there was 
no probable cause to believe that a crime 
had been committed and dismissed the 
case. The prosecution appealed. 

On appeal, the order of dismissal was 
reversed and the matter remanded. The 
Supreme Court of Colorado stated that 
“the preliminary hearing is a screening de- 
vice used to determine whether probable 
cause exists to support charges that an ac- 
cused committed a particular crime.” 

The court held that evidence presented 
at a preliminary hearing “must be viewed 
in the light most favorable to the prosecu- 
tion” and is sufficient to meet the probable- 
cause standard if it induces a person of 
ordinary prudence and caution to reason- 
ably believe that the defendant committed 
the crime charged. 

Here, said the court, the hearing court 
should have drawn the inference suggested 
by the prosecution that defendant obtained 
and exercised control over the funds in 
the second account without the authori- 
zation of the Jaycees or his principal. 
Whether the terms of the contract and 
defendant’s employment agreement could 
be interpreted to authorize his action, it 
held, were matters of defense at trial and 
not appropriate for consideration at the 
preliminary hearing stage. 

Likewise, found the court, defendant’s 
conduct warranted the inference that he 
intended to deprive the Jaycees and WRG 
of the funds, when viewed in the light most 
favorable to the prosecution. Therefore, 
it reversed and remanded for a trial. Peo- 
ple v. Johnson, 618 P.2d 262 (1980), 17 
CLB 470. 


9. INDICTMENT AND INFORMATION 


§ 9.00. Indictment and information 

Florida Defendant, convicted of murder, 
had argued to the trial court that the in- 
dictment was defectively vague and in- 
definite because it did not state the place 


of the alleged crime. A bill of particulars 
filed by the state gave the exact address, 
and evidence adduced at trial established 
venue in the county of trial; the trial court 
denied defendant’s motion to dismiss the 
indictment both pretrial and at the close 
of the prosecution’s case. 

The intermediate appellate court re- 
versed, finding the indictment fatally de- 
fective; the state appealed from that rul- 
ing but the dismissal was affirmed. 

The Supreme Court of Florida observed 
that an indictment must “first . . . apprise 
a person of the charges in a manner which 
enables the accused to prepare a defense; 
second, the allegations must be specific 
enough to protect the accused from twice 
being placed in jeopardy for the same 
offense.” 

The court agreed with the prosecution 
in finding that the threat of double jeop- 
ardy was precluded by the availability of 
the trial transcript. It agreed also that 
defendant was not prejudiced in the 
preparation of his defense because the bill 
of particulars informed him of the crime’s 
location. 

However, it ruled that a bill of par- 
ticulars cannot cure fundamental defects 
in an indictment. The indictment, it stated, 
“completely failed to allege venue; in this 
it was fundamentally defective and void.” 
The Florida high court affirmed dismissal 
of the indictment. State v. Black, 385 
So. 2d 1372 (1980), 17 CLB 181. 


11. DISCOVERY 


§ 11.00. In general 
New Jersey Defendants, charged with con- 
spiracy and murder, sought a pretrial order 
compelling a newspaper reporter to pro- 
duce certain letters in her possession for 
an in camera inspection by the trial court. 
It was established that the reporter re- 
ceived the letters in confidence from 
Pizuto, their writer and a principal state 
witness. The letters contained assertions 
that the state had promised Pizuto a non- 
custodial sentence in an unrelated case in 
return for his cooperation against defen- 
dants in the instant case; additionally, they 
contained assertions that the state had 
reneged on that alleged promise. 
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A hearing was conducted by the trial 
court; evidence, including Pizuto’s testi- 
mony, was received that he had made 
similar claims on other occasions. Follow- 
ing the hearing, the trial court granted 
defendants’ application and directed the 
reporter to turn over the letters for an in 
camera examination. The reporter ap- 
pealed, relying on the protection of New 
Jersey’s “shield law.” 

On appeal, order for production of the 
subpoenaed letters for in camera inspec- 
tion was reversed. The Supreme Court of 
New Jersey observed that under the state’s 
“shield law,” production of information 
given in confidence to a news reporter can- 
not be compelled unless it appears reason- 
ably certain that the information will be 
helpful to a defendant and is not otherwise 
available from “less intrusive” sources. 

It held that the burden was on defen- 
dants to prove to a reasonable certainty 
that “alternative sources did not contain 
information substantially similar to that 
contained in the subpoenaed letters. .. .” 

Here, noted the court, the record 
demonstrated that information available 
from other sources was virtually identical 
to the contents of the letters; thus, defen- 
dants failed to meet the burden of proof. 

The result did not violate defendants’ 
Sixth Amendment rights to confrontation 
and compulsory process, noted the court. 
Constitutional standards were met because 
defendants had access to substantially 
similar information for cross-examination 
of Pizuto on his motive for assisting the 
state. State v. Boiardo, 416 A.2d 793 
(1980), 17 CLB 182. 


Texas Defendant, convicted of rape, ar- 
gued on appeal that there should be a 
reversal because the prosecutor had with- 
held exculpatory evidence. 

At trial, the complainant testified that 
defendant had forcibly raped and sodom- 
ized her. Defendant, however, was charged 
only with the rape and his attorney at- 
tempted to establish that the only criminal 
act which occurred was sodomy. 

Defense counsel requested the report 
of an investigating police officer, asserting 
that it might contain prior inconsistent 
statements made by the complainant. The 
prosecutor declined to produce the report, 


contending that it did not record any 
statements made by the complainant. 

After the jury verdict, defendant learned 
that the report, in addition to a general 
statement of the facts, contained the 
opinion of an examining nurse that the 
complainant had been sodomized and the 
officer’s conclusion that defendant “forced 
[complainant] to commit sodomy.” 

Defendant urged that failure to provide 
him with the report impaired his ability 
to prepare for trial, in violation of the 
principles of Brady v. Maryland, 373 U.S. 
83 (1963), and its progeny. On appeal, 
the conviction was affirmed. 

The Court of Criminal Appeals of 
Texas held that Brady principles required 
only the disclosure of evidence which, if 
offered at trial, would be material to the 
issue of defendant’s guilt or innocence; a 
prosecutor’s failure to reveal inadmissible 
evidence would not result in reversal, it 
stated. The court rejected the “help 
in preparation” application of Brady, 
adopted in some jurisdictions, which as- 
sesses the impact of the undisclosed ev- 
idence on defendant’s ability to prepare 
for trial. 

Here, the report could not have been 
admitted into evidence, since the nurse’s 
statements were hearsay and the officer’s 
conclusion was irrelevant. Thus, found 
the court, the prosecutor’s refusal to dis- 
close the report did not require reversal. 

In any event, noted the court, defen- 
dant was independently aware of the offi- 
cer’s and the nurse’s connection to the 
case and thus had the ability to interview 
each in preparation for trial. Imess v. 
State, 606 S.W.2d 306 (1980), 17 CLB 
370. 


12. GUILTY PLEAS 


§ 12.00. Plea Bargaining 
Arizona Defendant, convicted of murder, 
argued on appeal that the trial court 
erred when it permitted the prosecutor to 
impeach his testimony with a document he 
signed as part of an abortive plea agree- 
ment. 

During plea negotiations, defendant had 
signed a document in which he affirmed 
that earlier incriminating statements he 
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gave to police were truthful. It was in- 
tended that the document would become 
part of a plea agreement requiring defen- 
dant to testify against other perpetrators. 

Plea negotiations broke down and a trial 
ensued. Defendant, testifying in his own 
behalf, admitted making the incriminating 
statements to police but denied the truth 
of the statements. The prosecutor im- 
peached him with the signed document 
and, later, stressed the document during 
summation. 

On appeal, the conviction was reversed. 
The Supreme Court of Arizona rejected 
the state’s argument, founded upon Har- 
ris v. New York, 401 U.S. 222 (1971), 
that statements given by a defendant dur- 
ing plea negotiations could be used if 
limited to impeachment purposes. It 
stated: “To permit the use of plea dis- 
cussions for impeachment would have a 
strong chilling effect on plea negotiations. 
Additionally, the use of statements made 
in the expectation of a plea agreement 
raises serious Fifth Amendment problems 
of voluntariness. . . .” 

The court refused to find that use of 
the statement was harmless because the 
basic issue at trial was credibility and re- 
versed and remanded for a new trial. 
State v. Vargas, 618 P.2d 229 (1980), 
17 CLB 469. 


Illinois Defendant, convicted of theft, ar- 
gued that there should be a reversal be- 
cause the trial court erroneously admitted 
testimony of defendant’s offer to plea 
bargain with the state. 

At trial, an investigator from the attor- 
ney general’s office testified that defen- 
dant had, after the indictment was re- 
turned, telephoned him and inquired about 
“making a deal.” During the telephone 
conversation, defendant, who had also 
been indicted for a federal offense arising 
out of the same transactions, remarked 
that if convicted, he would prefer going to 
a federal prison. 

Defendant claimed that his statement 
to the investigator, while unsolicited, 
should have been excluded from evidence 
under a statute which provided: 


[I}f a plea discussion does not result in 
a plea of guilty, or if a plea of guilty 
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is not accepted or is withdrawn, or if 
judgment on a plea of guilty is reversed 
on direct or collateral review, neither 
the plea discussion nor any resulting 
agreement, plea, or judgment shall be 
admissible against the defendant in any 
criminal proceeding. 


The state argued that the statute was 
inapplicable since the statements were not 
made as part of a bona fide discussion be- 
tween parties authorized to negotiate a 
plea. 

On appeal, the conviction was reversed 
and the case was remanded for a new 
trial. The Supreme Court of Illinois, draw- 
ing on interpretations of a similar federal 
rule, decided that it should consider 
whether (1) the accused exhibited a sub- 
jective expectation to negotiate a plea, and 
(2) this expectation was _ reasonable 
under a totality of the objective circum- 
stances. 

Here, the court found, defendant’s in- 
quiry into “making a deal” was a clear 
indication of his “intent to pursue plea 
negotiations.” The court found further 
that defendant could have assumed rea- 
sonably that the investigator was an ap- 
propriate party to whom an offer to bar- 
gain could be conveyed, notwithstanding 
the investigator’s lack of actual authority 
to enter negotiations. 

The court, characterizing the effect of 
defendant’s statements on a jury as 
devastating, held that their admission was 
so prejudicial as to require reversal. People 
v. Friedman, 403 N.E.2d 229 (1980), 
17 CLB $5. 


§ 12.15. Accepting plea 
Alaska Defendant, a school teacher, was 
charged with two counts of contributing 
to the delinquency of a minor for allegedly 
fondling the genitals of two of his stu- 
dents. Prior to filing the two-count mis- 
demeanor information, the prosecutor had 
engaged in plea negotiations with defen- 
dant; in return for defendant’s nolo pleas 
to the misdemeanors and resignation of his 
teaching position, the prosecutor agreed 
not to seek a felony indictment. 

Pursuant to these arrangements, defen- 
dant entered pleas of nolo contendere to 
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both counts; the trial court, after a thor- 
ough inquiry, concluded that defendant’s 
pleas were knowing and voluntary and 
therefore accepted them. 

On the date set for sentencing, the court 
announced sua sponte that it could no 
longer accept the nolo pleas. During the 
intervening weeks, the court had received 
numerous letters from defendant’s friends 
and associates which indicated that he 
was pleading no contest to save the stu- 
dents from having to testify at trial. De- 
fendant himself had claimed, during a pre- 
sentence psychiatric examination, that he 
was innocent. 

The trial court advised defendant that 
he could either admit that there was a 
reasonable basis for the pleas or the pleas 
would be deemed to be withdrawn. De- 
fendant made no showing, and the nolo 
pleas were deemed withdrawn. 

He was thereafter indicted on six felony 
counts of lewd or lascivious acts toward a 
child, which included the acts originally 
charged as well as others. Ultimately, he 
was convicted of three felony counts. He 
contended that the trial court, having 
initially accepted his nolo contendere 


pleas, erred in vacating those pleas there- 
after. 

On appeal, the conviction was reversed 
and the case remanded for reinstatement 
of the nolo pleas. The Supreme Court of 
Alaska stated that, under state law, a 
defendant may plead nolo contendere as a 


matter of right to the crime charged 
against him. When a nolo plea is entered, 
it said, the trial court is permitted to in- 
quire only whether the plea is knowing and 
voluntary; once satisfied that the plea 
meets both criteria, the trial court is 
bound to accept it and cannot thereafter 
reject it. The Alaska high court ruled: 
To require a defendant to show that 
there is a reasonable basis for a plea of 
nolo contendere puts the defendant in 
the awkward position of having to 
demonstrate his guilt in order to be al- 
lowed to plead nolo contendere. Such 
a practice destroys the unique purpose 
of the nolo plea, which is that the issue 
of guilt shall not be contested. 
The court also rejected the state’s argu- 
ment that defendant had repudiated his 


nolo pleas by continuing to maintain his 
innocence. Even an entirely innocent de- 
fendant could plead nolo contendere, it 
said, citing North Carolina v. Alford, 400 
U.S. 25 (1970), because the plea of nolo 
contendere has been viewed not as an ex- 
press admission of guilt but as a consent 
by the defendant that he may be punished 
as if he were guilty and a prayer for 
leniency. 

Therefore, it held, the trial court erred 
in rejecting defendant’s nolo pleas and 
remanded the case for reinstatement of 
those pleas. Miller v. State, 617 P.2d 516 
(1980), 17 CLB 364. 


§ 12.40. Equivocal guilty plea 


§ 12.50. —Court’s failure to advise 
defendant of consequences 

of plea 

Nebraska Defendant, convicted of murder 
on his plea of guilty, argued on appeal 
that the plea and sentence imposed should 
be vacated because the trial court failed 
to inform him of the statutory minimum 
and maximum terms of imprisonment. 

While the trial judge had not expressly 
done so, it did ask defendant if he under- 
stood that both the prosecutor and his 
counsel would ask the court to impose 
a certain term, and if he had read letters 
exchanged between each side. Defendant 
answered in the affirmative to each ques- 
tion. The letters in question outlined a 
plea arrangement under which the pros- 
ecutor would not recommend a sentence 
in excess of twenty years’ imprisonment 
nor oppose a defense suggestion of six- 
teen years’ imprisonment. The court fully 
questioned defendant about other matters 
relevant to his understanding of the plea 
arrangement. 

On appeal, the conviction was affirmed. 
The Supreme Court of Nebraska recog- 
nized that “the constitutional requirement 
is that the plea be voluntary and intelligent 
and that the determination of that fact be 
reliably established. . . . The criterion is 
whether or not the defendant understands 
the relevant factors involved in pleading 
guilty.” 

While the ABA Standards Relating to 
Pleas of Guilty and controlling state au- 
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thority would seem to mandate that an 
accused be advised of the penalties that 
he is facing by entering a guilty plea, a 
technical failure to comply would not 
automatically mandate reversal, said the 
court: “[I]f it can be determined that the 
defendant understood the nature of the 
charge, the possible penalty, and the effect 
of his plea, then there is no manifest injus- 
tice that would require that the defendant 
be permitted to withdraw his plea.” 

After considering all of the circum- 
stances surrounding the plea, the court 
found that defendant was fully aware of 
the penalty and consequences of his plea, 
and in fact, had gotten what he bargained 
for. Therefore, it held that any failure by 
the trial court in not advising defendant 
of the statutory penalty did not prejudice 
him and did not require reversal. State v. 
Rouse, 293 N.W.2d 83 (1980), 17 CLB 
91. 


13. EVIDENCE 


§ 13.15. 
Alaska Defendant, convicted of possession 
of a narcotic drug, argued on appeal that 


Burden of proof 


the cocaine taken from his possession was 
the product of an illegal search and should 
have been suppressed by the trial court. 

Police officers on foot patrol in the 
early morning hours heard voices coming 
from the rear of an apartment building. 
They left the public street to investigate, 
and walked to the area along a path on 
the building property. The path ran 
parallel to the building, at a distance of 
about thirty feet; there was no access to 
the building’s entrances from the path. 

From the path, officers were able to see 
through a window into defendant’s apart- 
ment; he was engaged in what appeared 
to be the separating and snorting of co- 
caine. These observations resulted in de- 
fendant’s arrest and the seizure of a pack- 
age containing cocaine. 

Defendant argued that the officers had 
no right to be on the path, and that their 
observations made from that point con- 
stituted an illegal search which required 
suppression of its fruits, the cocaine. 

On appeal, the order denying suppres- 
sion was reversed. The Supreme Court of 
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Alaska noted that “when observations are 
made from an area to which the officer 
has not been expressly or impliedly in- 
vited, the intrusion is an unlawful search 
unless made pursuant to a warrant or one 
of the established exceptions to the war- 
rant requirement.” 

Once such observations are challenged 
through a motion to suppress, said the 
court, it is the state’s burden to prove by 
a preponderance of the evidence “that the 
officer was in a place where he had a 
right to be or was acting pursuant to an 
exception to the warrant requirement.” 
Here, said the court, the record was in- 
sufficient to establish that the path was a 
public way or was otherwise a place where 
the officers had a right to be. 

Concluding that the state had failed to 
meet its burden and establish the legality 
of the officers’ observations, the court de- 
cided that suppression of the results of 
the observations was required. Chilton v. 
State, 611 P.2d 53 (1980), 17 CLB 93. 


ADMISSIBILITY AND WITNESSES 


§ 13.20. Relevancy and prejudice 
California Defendant was convicted of 
armed robbery and possession of a fire- 
arm by an ex-felon. At trial, he asked 
that the trial court exclude from the jury’s 
consideration any reference to or evidence 
of a prior felony conviction; he offered to 
stipulate that he was an ex-felon and 
would be guilty of the possession charge 
if the jury found that he possessed a fire- 
arm during the robbery. 

The prosecutor refused to accept defen- 
dant’s stipulation. The accusatory in- 
strument, charging defendant with posses- 
sion of a firearm by an ex-felon, was read 
to the jury in its entirety, and evidence of 
defendant’s prior felony conviction was 
admitted. Thereafter, the jury was in- 
structed that a prior felony conviction was 
an element of the crime. 

Defendant argued that he was entitled 
to a reversal, as it was unduly prejudicial 
to inform the jury of his status as an ex- 
felon in view of his offer to stipulate to 
that element of the crime. 

On appeal, the conviction was affirmed. 
The Supreme Court of California ruled 
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that in a prosecution for possession of a 
weapon by an ex-felon, the element of a 
prior felony conviction cannot be given 
to a jury if the defendant stipulates to it. 
It stated: 


This rule applies unless the state can 
clearly demonstrate that its application 
will legitimately impair the prosecutor’s 
case or preclude presentation of alter- 
nate theories of guilt... . The rule is 
compelled by the facts before this court 
so as to avoid any prejudice which 
might result from informing the jury 
that appellant had been convicted of a 
felony. 


Once an accused has stipulated to ex- 
felon status, the court reasoned, the only 
remaining issue is whether he possessed 
a firearm; there is no logical relationship 
between an accused’s possession of a fire- 
arm and a prior felony conviction “unless 
it is assumed that ex-felons are more likely 
than others to illegally possess a gun.” 
Such proof, stated the court, would be 
inadmissible because it would amount to 
evidence introduced solely for the purpose 
of proving criminal predisposition. 

However, the court found that the ev- 
idence against defendant was so over- 
whelming as to render harmless the er- 
roneous admission of his prior conviction. 
People v. Hall, 616 P.2d 826 (1980), 17 
CLB 270. 


§ 13.30. 


Chain of possession 

Indiana Defendant, convicted of murder, 
argued on appeal that there should be a 
reversal because the requisite chain of 
custody had not been established before 


exhibits were admitted into evidence 
against him at trial. The exhibits in issue 
were (1) blood-stained clothing worn by 
defendant at the time of his arrest, and 
(2) a vial containing a sample of defen- 
dant’s blood. 

At trial, the arresting officer identified 
the clothes in issue as those worn by de- 
fendant at the crime scene. A second 
officer testified that, after defendant re- 
moved the clothes during booking, they 
were placed in a plastic bag and left in an 
unattended closet for several hours; that 
officer then retrieved the bag and for- 


warded it to the police laboratory so that 
blood tests could be performed on the 
clothes. 

Another officer testified that he was 
present when a sample of defendant’s 
blood was taken and placed in the vial; 
the officer stated that the vial was placed 
in an-unsealed manila envelope and plas- 
tic bag and that he delivered the item to 
the laboratory for testing. 

The laboratory technician testified that 
he performed tests on the sample in the 
vial and on the stains, and found that the 
blood on defendant’s clothes was not de- 
fendant’s own but matched the victim’s 
blood type. 

On appeal, the conviction was affirmed. 
The Supreme Court of Indiana stated that 
the “rule acquiring that the chain of cus- 
tody be established before exhibits are 
admitted into evidence applies with 
diminishing strictness as the exhibits con- 
cerned become decreasingly susceptible to 
alteration, tampering or substitution.” 

The court remarked that a strict show- 
ing of the chain of custody is not required 
where, as in the case of defendant’s cloth- 
ing, an exhibit is not fungible and a wit- 
ness is able to identify it at trial; defen- 
dant’s clothes, it found, were all the more 
distinguishable from similar garments be- 
cause of the blood stains. 

To admit a fungible article such as a 
blood sample into evidence, the court 
recognized the requirement that “a foun- 
dation . . . be laid connecting the exhibit 
with the defendant and showing the con- 
tinuous whereabouts of the exhibit from 
the time it came into the possession of 
the police until it was laboratory tested. 
The purpose of the rule is to avoid any 
claim of substitution, tampering or mis- 
take.” 

Here defendant was not able to show 
that the chain of custody of the blood 
sample was broken, and he made no sug- 
gestion of tampering. The trial judge, the 
court concluded, properly admitted both 
exhibits. Lucas v. State, 413 N.E.2d 578 
(1980), 17 CLB 464. 


§ 13.35. Best-evidence rule 
Michigan Defendants, convicted of break- 
ing and entering with intent to commit 
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larceny and attempted safe-breaking, ar- 
gued on appeal that the trial court erred 
when it admitted a “filtered” duplicate 
tape recording into evidence. The original 
tape recording had been made by em- 
ployees of a security company which 
monitored and recorded noises at the sub- 
ject premises. At trial, testimony estab- 
lished that the tape made while the crime 
was in progress was duplicated; the dupli- 
cate underwent a filtering process which 
reduced background noise interference 
and permitted the speaking voices to be 
heard more clearly. 

Both the original and the filtered dupli- 
cate were admitted into evidence and, over 
defendant’s objection, the duplicate was 
played for the jury. Defendants urged that 
the filtered duplicate was not an accurate 
reproduction of the original and admitting 
it in lieu of the original was unfair. 

On appeal, the conviction was affirmed. 
The Court of Appeals of Michigan decided 
that there was no error in the admission 
of the filtered tape. It noted that before 
admitting the duplicate into evidence, the 
trial court had listened to both recordings 
and concluded that the only difference be- 
tween the two was the reduced level of 
background noise on the duplicate; the 
trial court also heard testimony regarding 
the accuracy and genuineness of the 
filtered tape. 

Relying on federal authorities, it said: 
The existence of a significant degree of 
background noise which might well have 
interfered with the jury’s ability to un- 
derstand the substance of the conversa- 
tions, plus the availability of a reliable 
method of removing the interference by 
making a copy and running it through 
the noise suppression device sufficiently 
justified the admission and use of the 
copy. ... Considering the strong show- 
ing here of the accuracy and reliability 
of the copy and its value in making the 
conversations more easily discernible, 
its admission was not error. 

People v. Schram, 296 N.W.2d 840 
(1980), 17 CLB 368. 


§ 13.45. Proof of other crimes 


North Carolina Defendant, convicted of 
rape, argued on appeal that there should 


be a reversal because the victim was per- 
mitted to testify to his admissions con- 
cerning other crimes. 

At trial, the victim testified that defen- 
dant had forced her into her car at gun- 
point, directed her to drive to a secluded 
location, and ordered her to park. De- 
fendant then bragged to her that he had 
committed a series of murders and rapes, 
and, at gunpoint, forced her to have sexual 
intercourse with him. 

Defendant moved to preclude the victim 
from testifying about his admissions to the 
other crimes on the ground that the ad- 
missions were relevant only to establish 
his criminal predisposition. 

The Supreme Court of North Carolina 
stated that evidence tending to show that 
an accused has committed a crime, other 
than one for which he is being tried, 
should be excluded when it is relevant 
solely to prove the accused’s character or 
disposition to commit a crime. 

But here defendant’s admissions to the 
victim were relevant to show the subjuga- 
tion of her will and thus were relevant to 
the rape for which he was being prouse- 
cuted. It reasoned: “An essential el- 
ement of the crime of rape is that it is 
committed against the will of the victim. 
Thus, subjugation of [the victim’s] will is 
a ‘material fact in issue’; defendant’s state- 
ments tend to show that the victim’s will 
was overcome, and, hence they were 
properly admitted.” 

As the testimony in dispute was relevant 
to prove a material fact in issue, it was 
properly admitted even though it inciden- 
tally tended to show defendant’s criminal 
predisposition. State v. Taylor, 270 S.E.2d 
409 (1980), 17 CLB 360. 


§ 13.50. Circumstantial evidence 


§ 13.70. —Consciousness of guilt 


Alabama Defendant, convicted of child 
molestation, argued on appeal that the 
trial court erred in admitting evidence re- 
lating to his attempt to bribe prosecution 
witnesses. 

At trial, the state produced a witness, 
Thompson, who stated that approximately 
one week earlier, defendant had offered 
to pay him $20 if he would, in turn, bribe 
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witnesses so that they would not incrim- 
inate defendant. Thompson’s testimony 
was admitted over objection. 

On appeal, the conviction was sustained. 
The Court of Criminal Appeals of Al- 
abama noted that evidence which tends to 
establish the guilt of an accused is not 
rendered inadmissible merely because it 
may also tend to show his guilt of another 
crime. Relying on prior authority, it 
stated that “any conduct or declaration 
of an accused having a relation to the of- 
fense charged, indicating a consciousness 
of guilt, is admissible as evidence against 
him.” 

Here evidence of defendant’s attempt 
to bribe adverse witnesses constituted 
proof of consciousness of guilt and, ac- 
cordingly, was properly admitted. Fuller 
v. State, 387 So. 2d 256 (1980), 17 CLB 
275. 


§ 13.100. Identification evidence 


§ 13.110. —Testimony of prior 
identification 


Illinois Defendant, convicted of armed 


robbery, argued on appeal that admission 


of a police composite sketch into evidence 
deprived him of a fair trial. 

In addition to identifying defendant at 
trial, the complainant had testified that 
after the crime, he met with a police offi- 
cer who prepared a composite sketch of 
the perpetrator. The complainant then 
identified the sketch and stated that it was 
an accurate portrayal of the man who 
robbed him; the sketch was then ad- 
mitted into evidence over defendant’s ob- 
jection. The officer also identified the 
sketch as the one that he had prepared 
based upon the complainant’s description. 

Defendant urged that the complainant’s 
testimony regarding his prior identifica- 
tion of the sketch was hearsay and 
amounted to an impermissible bolstering 
of his in-court identification testimony. 
The intermediate appellate court agreed 
and reversed defendant’s conviction. The 
state appealed and, on appeal, the convic- 
tion was reinstated. 

The Supreme Court of Illinois noted 
that those jurisdictions which have ad- 
dressed the issue generally have concluded 


that the same standards of admissibility 
should apply to composite sketches as ap- 
ply to other forms of extrajudicial iden- 
tification, such as lineups. 

The court went on to observe that the 
law in Illinois concerning admissibility of 
out-of-court identifications is uncertain 
and set down definite guidelines governing 
the use of such evidence. 

It held: 


[I]f a third person were to testify that 
he saw or heard A identify B as the 
person who commitied the offense, that 
would obviously and clearly be hearsay 
testimony and would not be admissible. 
However, if A testifies that he previous- 
ly identified B and his veracity is tested 
by cross-examination, the reason for 
excluding the third person’s testimony 
has been removed. The third person 
should then be permitted to testify that 
he heard or saw A identify B because 
both A and the third person would be 
subject to cross-examination concern- 
ing the out-of-court identification. Ev- 
idence of such out-of-court identifica- 
tion by both A and the third person 
should be admissible but should be used 
only in corroboration of in-court identi- 
fications and not as substantive ev- 
idence. Before the third person is per- 
mitted to testify as to A’s identification 
of B, A should first testify as to his out- 
of-court identification. 

Here, said the court, both the com- 
plainant and officer testified as to the 
former’s identification of the sketch; de- 
fendant had a full opportunity to cross- 
examine the witnesses on that issue. Thus, 
it concluded, the sketch was correctly ad- 
mitted as corroborative evidence of the 
complainant’s in-court identification of de- 
fendant. People v. Rogers, 411 N.E.2d 
223 (1980), 17 CLB 362. 


§ 13.125. —Lie detector test 
Maryland Defendant, convicted of receiv- 
ing stolen goods, argued on appeal that 
the trial court erred in admitting a pros- 
ecution witness’ opinion evidence concern- 
ing a defense witness’ character for ve- 
racity. 

At trial, it was established that defen- 
dant had in his possession a quantity of 
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jewelry similar to that stolen from a 
jewelry store. The pivotal issue at trial 
was whether the pieces of jewelry were 
indeed the stolen items or whether, as de- 
fendant claimed, they had been purchased 
by him overseas. 

Defendant called a witness, Marck, who 
testified that he had seen the jewelry in 
defendant’s possession prior to the theft. 
In rebuttal, the state called a police officer 
who had administered a polygraph exam- 
ination to Marck. The examiner was not 
permitted to refer to the results of the 
test; however, he was permitted to ex- 
press an opinion of Marck’s veracity based 
upon discrepancies noted during his pre- 
and post-test interviews of Marck. The 
record revealed the following: 


Q: Now, on the basis of those two 
hours and five minutes and what 
you talked to him about at that 
time on that day, were you able to 
form an opinion as to Officer John 
Marck’s character for truth and 
veracity concerning this investiga- 
tion? 

A: Yes, sir. 

: And what is your opinion as to his 
character for truth and veracity? 

: It was my opinion that Officer 
Marck was lying about his state- 
ments that he made regarding this 
investigation. 


Defendant contended that the examiner 
should not have been permitted to testify 
because, among other reasons: (1) the re- 
sults of the polygraph were implicitly con- 
veyed to the jury and (2) his interview 
with Marck was too brief for him to have 
formed an opinion as to Marck’s veracity, 
absent the polygraph results. 

On appeal, the conviction was reversed 
and a new trial ordered. The Court of 
Appeals of Maryland stated: “We con- 
clude, therefore, that until such time as 
the reliability of [polygraph] testing has 
been appropriately established to the satis- 
faction of this Court, testimony which di- 
rectly or indirectly conveys the results of 
such tests should not be admitted.” 

Here, the court said, the jury was told 
that Marck had taken a polygraph exam- 
ination, and the examiner was permitted 
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to express his opinion that Marck was 
lying. It was highly improbable that the 
jury would draw any inference other than 
that Marck had failed the polygraph test. 
Hence, it ruled, the examiner’s opinion im- 
plicitly conveyed incompetent evidence to 
the jury and should not have been ad- 
mitted. 

The Maryland high court went on to 
note that a character witness may not ex- 
press an opinion unless an adequate basis 
for his opinion is demonstrated: ‘“‘[WJhile 
the trial court ruled that the actual result 
of the polygraph examination was inad- 
missible, it failed to ascertain whether the 
pre- and post-test interviews were suffi- 
ciently separate and independent of the 
polygraph test so as not to prejudice the 
witness.” The court held that the opinion 
evidence, having been partially founded 
upon the polygraph test, had an insufficient 
basis and should have been excluded. 
Kelley v. State, 418 A.2d 217 (1980), 
i7 CLB 271. 

§ 13.165. Witness’ assertion of 
privilege against 
self-incrimination—effect 
Missouri Defendant, convicted of aiding 
and encouraging the crimes of rape and 
burglary, argued on appeal that the trial 
court erred in refusing to exclude the tes- 
timony of Collier, a participant in the 
crimes and a key prosecution witness. 
Collier had claimed his privilege against 
self-incrimination and refused to answer 
questions when defendant attempted to 
take his deposition during pretrial dis- 
covery; defendant’s motion to compel an- 
swers was summarily denied by the trial 
court. 

At trial, Collier testified freely on direct 
examination about the same matters to 
which he had claimed the privilege dur- 
ing the deposition. Defendant’s motion to 
strike, on the ground that his due process 
and statutory rights of discovery were 
violated, was denied. 

On appeal, the conviction was reversed 
and a new trial was ordered. The Supreme 
Court of Missouri stated that “when the 
discovery rights of a criminal defendant 
stand at odds to a witness’ assertion of 
the privilege against self-incrimination, 
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courts are charged with resolving such 
impasse in a manner consonant with the 
constitutional protections afforded both.” 

While the privilege against self-incrim- 
ination is available to a witness in any 
proceeding, said the court, a rational basis 
must exist for invocation of the privilege; 
it is incumbent on the tribunal confronted 
with the witness’ claim to determine 
“whether the response would ‘tend to in- 
criminate by disclosing a fact or facts con- 
stituting a link in a chain of evidence suffi- 
cient to convict.’” Here, it found, the 
trial court failed to appraise the validity 
of Collier’s Fifth Amendment claims and 
frustrated defendant’s discovery rights. 

When Collier testified at trial without 
raising the privilege, held the court, the 
trial judge should have examined the 
deposition transcript and taken remedial 
action by striking all or part of Collier’s 
testimony, declaring a mistrial, or recess- 
ing the trial to permit the resumption of 
discovery. State v. Wilkinson, 606 S.W.2d 
632 (1980), 17 CLB 371. 


Wisconsin Defendant, convicted of mur- 
der, argued on appeal that there should 


be a reversal because the prosecutor was 
permitted, on cross-examination, to ques- 
tion him about events as to which he had 
not waived his privilege against self-in- 
crimination. 

At trial, it was established that Haskins, 


an associate of defendant, had been 
robbed by the deceased; after the robbery, 
the deceased claimed that defendant had 
“set up” Haskins. When confronted with 
that accusation by Haskins, defendant 
denied it and vowed to kill the deceased. 

Haskins, defendant, and others visited 
two acquaintances of the deceased in an 
effort to locate him. Both acquaintances 
were threatened at gunpoint by defendant’s 
confederates and revealed the deceased’s 
whereabouts. Through a ploy, a meeting 
was arranged between defendant and the 
deceased, at which time defendant com- 
mitted the murder. 

Defendant, testifying in his own behalf, 
denied any involvement in the crime other 
than being with deceased at the time of 
the murder. On direct examination, he 
made no reference to the earlier incidents 
involving the two acquaintances, which 
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were then the subjects of criminal prosecu- 
tions pending against him. When cross- 
examined by the prosecutor regarding 
those incidents, defendant refused to an- 
swer on the grounds of Fifth Amendment 
privilege and persisted in his refusal even 
after the trial court directed him to answer. 

On appeal, defendant contended that 
the waiver of his Fifth Amendment priv- 
ileges was limited to his direct testimony; 
since he did not mention the earlier in- 
cidents on direct examination, he argued, 
he never waived his privilege as to ques- 
tions regarding those evenis. 

On appeal, the conviction was affirmed. 
Relying on a line of federal authority, the 
Supreme Court of Wisconsin stated, “[I]t 
is well established that a defendant who 
takes the stand in his own behalf cannot 
then claim the privilege against cross-ex- 
amination on matters reasonably related to 
the subject matter of his direct examina- 
tion.” 

The court found that the incidents with 
the deceased’s acquaintances were reason- 
ably related to defendant’s direct exam- 
ination insofar as they were inconsistent 
with defendant’s depiction of himself as 
an innocent bystander. Therefore, it ruled 
that cross-examination regarding those in- 
cidents was proper and no Fifth Amend- 
ment violation had occurred. Neely v. 
State, 292 N.W.2d 859 (1980), 17 CLB 
86. 


§ 13.225. Cross-examination—right to 


use witness’ prior statements 


§ 13.265. —Rehabilitation by prior 


consistent statements 
Arkansas Defendant, convicted of murder, 
argued that reversal was required because 
the trial court admitted a witness’ prior 
consistent statement. 

At trial, the witness, Betty Westmore- 
land, testified that she had heard defendant 
threaten to kill the deceased shortly before 
the shooting. During cross-examination of 
Westmoreland, it was brought out that her 
direct testimony describing defendant’s 
threat to kill the deceased contained a 
profanity which was not mentioned in her 
prior written statement to police. The de- 
fense made no further reference to the 
prior statement. 
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On rebuttal, the prosecution recalled 
the officer who had taken the statement 
and introduced it over objection. Except- 
ing the profanity, the written statement 
was in harmony with the witness’ testi- 
mony. 

On appeal, the conviction was reversed 
and a new trial ordered. The Supreme 
Court of Arkansas rejected the prosecu- 
tion’s argument that a witness’ prior con- 
sistent statement should be admissible to 
corroborate any part of the witness’ tes- 
timony which a defendant sought to dis- 
credit on cross-examination. 

Such a holding, it stated, would be 
contrary to the general principle that prior 
consistent statements are not admissible 
unless offered to rebut a charge of recent 
fabrication; or under the rule of complete- 
ness, i.e., where the omitted portion of a 
statement is explanatory of the portion re- 
ferred to on cross-examination and both 
should, in fairness, be considered contem- 
poraneously. 

As the statement in question did not 
come within either exception, said the 
court, it was erroneously admitted; while 
the statement was merely cumulative of 
the error 


properly admitted evidence, 
could not be considered harmless because 
of a close issue of credibility. Therefore, 
the court reversed and ordered a new trial. 
George v. State, 604 S.W.2d 940 (1980), 
17 CLB 265. 


§ 13.275. —Impeachment as to 


mental condition 

Alabama Defendant, convicted of murder, 
argued on appeal that there should be a 
reversal because he was precluded from 
effectively impeaching a key prosecution 
witness by showing her alleged drug abuse. 

At trial, the witness, Mrs. Goins, tes- 
tified that defendant had shot and killed 
her husband. On cross-examination, she 
admitted having an alcohol-abuse problem 
and having undergone treatment for same, 
but denied having a drug-abuse problem. 
Defendant’s counsel obtained and intro- 
duced into evidence hospital records show- 
ing that the witness had been admitted 
on seventeen occasions for alcohol and/or 
drug abuse; counsel’s additional applica- 
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tion to compel production of a federally 
supported health clinic’s records was de- 
nied by the trial court. 

Defendant contended that this ruling 
violated his right to cross-examination 
since it unduly limited his impeachment of 
the witness on the issue of her drug abuse; 
the jury, he argued, was prevented from 
assessing completely her credibility as a 
witness. 

On appeal, the conviction was affirmed. 
The Court of Criminal Appeals of AI- 
abama observed that patient records main- 
tained by federally assisted clinics in con- 
nection with drug- or alcohol-abuse ac- 
tivities are confidential under 21 U.S.C. § 
1175(a) and 42 U.S.C. § 4582(a). To 
warrant disclosure, there must be a show- 
ing of good cause as well as the “need 
for disclosure due to the absence of alter- 
nate sources of information or the lack 
of other competent evidence.” 

Here, the witness had been cross-exam- 
ined at length on the subject of her drug 
abuse, and the issue of her credibility was 
squarely before the jury. Further testi- 
mony or extrinsic evidence on the subject 
would have been cumulative. 

Thus, concluding that defendant had 
not established the criteria for disclosure 
and had been given the “opportunity to 
substantially exercise his right of cross- 
examination,” the court ruled that the 
trial judge had acted within the discretion 
to limit repetitious cross-examination. Bell 
v. State, 385 So. 2d 78 (1980), 17 CLB 
173. 


§ 13.325. Hearsay evidence 


§ 13.340. —Dying declaration 

Georgia Defendant, convicted of murder, 
argued on appeal that the trial court erred 
in admitting as dying declarations certain 
statements of the victim. 

The deceased, Perry, had made a death- 
bed statement in which he told an inves- 
tigating detective that while he did not see 
who actually shot him, immediately after 
he was shot defendant repeatedly struck 
him in the face with a gun and told him 
to die. Other evidence tended to show 
defendant fired the fatal shots. 

Defendant claimed that Perry’s state- 
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ments were inadmissible because they in- 
culpated defendant only in an assault and 
did not fall within the statutory hearsay 
exception which provided: “Declarations 
by any person in the article of death, who 
is conscious of his condition, as to the 
cause of his death and the person who 
killed him, shall be admissible in evidence 
in a prosecution for the homicide.” 

On appeal, the conviction was affirmed. 
The Supreme Court of Georgia rejected 
defendant’s contention that Perry’s state- 
ments were not declarations as to the 
identity of his killer; it found that the 
statements strongly suggested that defen- 
dant shot Perry. Moreover, “a dying 
declaration is not strictly limited to the 
physical cause of death and the identity of 
the killer but may include the res gestae of 
the homicide as part of the cause of 
death.” 

Thus, it ruled, even if Perry’s state- 
ments did not identify defendant as the 
person who killed him, they would have 
been admissible as part of the res gestae 
of the homicide. McAllister v. State, 271 
S.E.2d 159 (1980), 17 CLB 359. 


§ 13.375. 
Arkansas 
676 (1980), 
supra. 


—Documentary evidence 
Smithey v. State, 602 S.W.2d 


= 


/ s 


17 CLB 177. See § 3.45 


§ 13.390. —Res gestae and 


spontaneous declarations 
Minnesota Defendant, convicted of driving 
while under the influence of alcohol, ar- 
gued on appeal that the trial court er- 
roneously permitted the arresting officer 
to testify to statements that he took from 
witnesses at the scene. 

The charges against defendant arose 
from an automobile collision. Police offi- 
cers, hearing the sound of an impact, re- 
sponded and found defendant and three 
others at the scene of a two-vehicle colli- 
sion. It was not disputed that defendant 
and the others were intoxicated and that 
all four had been in the auto which struck 
a parked truck. 

Two of defendant’s companions gave 
statements identifying defendant as driver 
of the auto, while the third claimed to have 
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been asleep; these statements were reduced 
to writing and signed within the hour; de- 
fendant made no statement. 

During the state’s direct case, the ar- 
resting officer was allowed to testify as to 
the statements incriminating defendant; 
the written statements were also intro- 
duced. All three of defendant’s compan- 
ions in the auto, called as defense wit- 
nesses, recanted their statements and gave 
exculpatory testimony. Defendant con- 
tended that the prior written and verbal 
statements of his companions were inad- 
missible hearsay and should not have been 
admitted as substantive evidence that he 
was driving the auto. 

On appeal, the conviction was affirmed. 
The Supreme Court of Minnesota rejected 
defendant’s claim that the verbal state- 
ments in issue were inadmissible hearsay. 
It noted that by statute, the traditional 
hearsay exclusion for “excited utterances” 
was modified to “exclude from hearsay 
statements ‘describing or explaining an 
event or condition made while the de- 
clarant was perceiving the event or condi- 
tion or immediately thereafter, if the 
declarant testifies at trial and is available 
for cross-examination.” 

The court found that the evidence in- 
dicated, but did not conclusively establish, 
that the verbal statements were given to 
police immediately after the collision. 
Nevertheless, it ruled that defense counsel, 
while generally objecting to the admission 
of the statements, failed to make a record 
demonstrating that the hearsay exclusion 
did not apply and thus ‘denied the trial 
court the opportunity to evaluate his ob- 
jection and denied the state the opportu- 
nity to provide additional foundation for 
admitting the testimony if the court had 
deemed it necessary.” As a result, held 
the court, the trial judge’s determination 
that the verbal statements were admissible 
was not error. 

The court noted that the written state- 
ments might have been taken too long 
after the incident to come within the hear- 
say exclusion; however, if decided that no 
prejudice to defendant resulted, because 
the writings were merely cumulative. State 
v. Pieschke, 295 N.W.2d 580 (1980), 17 
CLB 267. 
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WEIGHT AND SUFFICIENCY 


§ 13.460. Requirement of 
corroboration—accomplice 
testimony 

Ohio Defendant, convicted of murder, ar- 

gued on appeal that there should be a 

reversal because the state failed to intro- 

duce independent evidence corroborating 
the trial testimony of an accomplice. 

The state concededly had introduced 
no evidence corroborating the testimony 
of Chambliss, an admitted participant in 
the crime, which tended to connect de- 
fendant with commission of the murder. 
However, it argued that the statutory re- 
quirement prohibiting convictions founded 
“solely upon the testimony of an accom- 
plice, unsupported by other evidence,” was 
met by ample evidence corroborating 
Chambliss’s account of other material cir- 
cumstances of the crime. The appellate 
court reversed the trial court’s judgment 
of conviction. The Supreme Court of Ohio 
affirmed the appellate court’s reversal, 


noting that the corroboration rule was de- 
signed to protect against the false accusa- 
tions of participants in crimes. 


Corroboration of an accomplice’s tes- 
timony concerning circumstances other 
than an accused’s connection to a crime, 
it held, may demonstrate the accom- 
plice’s connection but “does little to allay 
one’s concern that the accomplice is being 
untruthful concerning the accused’s con- 
nection with the crime, especially since 
the accused’s connection therewith would 
ordinarily be the primary if not sole con- 
tested issue in such cases.” 

The court, agreeing with the majority of 
jurisdictions which require corroboration 
of accomplice testimony, ruled that such 
corroboration must “tend to connect the 
accused with the alleged crime or must 
tend to identify the accused as a guilty 
actor.” State v. Pearson, 405 N.E.2d 296 
(1980), 17 CLB 87. 


14. TRIAL 
§ 14.60. Conduct of trial judge 


Arkansas Defendant, convicted of murder, 
argued on appeal that his right to a fair 
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trial was violated by the trial judge’s con- 
duct. 

During cross-examination of a prosecu- 
tion witness, defense counsel and the judge 
engaged in a heated exchange, during 
which the judge threatened counsel with 
contempt and incarceration. Counsel, be- 
lieving that the jury had heard the court’s 
rebuke, moved for a mistrial; that motion 
was denied and the attorney was directed 
to proceed. He refused and the judge 
again threatened him with incarceration. 
The court would not permit defendant’s 
counsel to make a record establishing that 
the jury heard the exchange and the trial 
then proceeded. 

The state contended that the judge’s re- 
marks were provoked by defendant’s at- 
torney and that, consequently, reversal 
was not warranted. On appeal, the con- 
viction was reversed. The Supreme Court 
of Arkansas stated: 


[I]t is not the lawyer who is on trial for 
his life or who suffers when a judge’s 
disparaging retort to an unseasoned at- 
torney hardens the jury against the de- 
fense. Neither the rights of the defen- 
dant, nor the dignity of the court can 
be sacrificed because of human frailities 
of the judge. This is no new principle 
of law adopted only for this occasion, 
but is one to which this Court has con- 
sistently adhered. 


The trial judge’s responsibility to main- 
tain the integrity of the judicial process 
cannot be diminished by the misconduct 
of a lawyer, the court held in finding that 
defendant’s right to a fair and impartial 
trial had been prejudiced. Divanovich v. 
State, 607 S.W.2d 383 (1980), 17 CLB 
463. 


Delaware Defendant, convicted of bur- 
glary, argued on appeal that limitations 
imposed on his attorney’s opening state- 
ment to the jury were violative of his 
right to counsel and due process. The trial 
court, ruling on a motion made by the 
prosecutor, had limited the opening state- 
ments of both counsel to the matters that 
they “intend(ed) to prove in the case.” 

On appeal, the conviction was affirmed. 

The Supreme Court of Delaware, re- 
marking that the trial judge apparently 
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had ruled as he did to prevent defense 
counsel from improperly commenting on 
the law, said: “The proper function of the 
opening for accused is to enable him to 
inform the court and jury what he expects 
to prove. It is not and should not be 
permitted to become an argument on the 
case, or an instruction as to the law of 
the case... .” 

Defendant’s counsel, while he did not 
make an opening statement, was not fore- 
closed from doing so; even if he was not 
certain that he would offer evidence, stated 
the court, he had the opportunity to “make 
good faith comment on what he reasonably 
expected to prove by cross-examination.” 
Counsel was free to reserve his opportu- 
nity to open until after the state had rested 
and in fact did reserve but, noted the 
court, again chose not to open. 

It concluded that defendant was de- 
prived of no rights by the limitations im- 
posed by the trial court. Holmes v. State, 
422 A.2d 338 (1980), 17 CLB 468. 


§ 14.110. —Restrictions on right of 
cross-examination 

Maine Defendant, convicted of aggravated 
assault, argued on appeal that there should 
be a reversal because the trial court un- 
duly restricted his cross-examination of 
the complaining witness. 

The complainant, Moore, and defen- 
dant had lived together for five years, but 
terminated their relationship two weeks 
prior to the incident involved in the in- 
dictment. At trial, the complainant and a 
second witness testified that defendant 
entered the bedroom in which both were 
sleeping; according to the witnesses, defen- 
dant was armed with a knife taken from 
the kitchen and used it to stab Moore. 

Defendant, testifying in his own behalf, 
stated that he had entered the bedroom 
at the time in question to recover some 
articles of clothing. He picked the knife 
up from a table next to the bed to prevent 
Moore from using it on him if his presence 
was discovered; the complainant was cut 
by accident when she awoke and grabbed 
at his arm, said defendant. 

Defendant testified that Moore had 
stabbed him during an altercation in 1975. 
Earlier in the trial, the court had pre- 


vented his counsel from eliciting from 
Moore, on cross-examination, the fact that 
she had stabbed him on that occasion; de- 
fendant asserted that the exclusion of that 
testimony was reversible error. 

The Supreme Judicial Court of Maine 
rejected defendant’s contention that the 
testimony in question “was crucial to his 
defense, as establishing his motive for al- 
legedly picking up the knife from the 
nightstand.” 

The court observed that defendant’s 
motive in picking up the knife was rel- 
evant to his culpable mental state in caus- 
ing injury with it. However, it held that 
“establishing the factual basis for that mo- 
tive . . . was only of marginal relevance,” 
particularly since the stabbing incident had 
occurred so long in the past. 

Therefore, ruled the court, the trial 
judge had properly barred cross-examina- 
tion of the complainant about the earlier 
stabbing incident. State v. Bennett, 416 
A.2d 720 (1980), 17 CLB 183. 


§ 14.120. Conduct of prosecutor 
Vermont Defendant, convicted of murder, 
argued on appeal that there should be a 
reversal because of prosecutorial mis- 
conduct. 

The state’s attorney who prosecuted de- 
fendant had made a campaign issue of 
defendant’s then-pending case, implicitly 
characterizing defendant as a danger to 
the community, and promised a conviction 
if reelected. Defendant’s motion to dis- 
qualify the state’s attorney, made after his 
reelection, was denied by the trial court. 

On appeal, the conviction was affirmed. 
The Supreme Court of Vermont con- 
demned the state’s attorney for manip- 
ulating his power for “personal or po- 
litical profit” and referred the matter to 
the Professional Conduct Board. How- 
ever, it held that reversal was not war- 
ranted because the prosecutor’s conduct 
did not result in actual prejudice to the 
accused. 

While recognizing that “some courts 
have chosen to make prosecutorial bias 
per se reversible error as a matter of public 
policy,” the Vermont high court declined 
to follow that course and stated that “un- 
ethical conduct, however worthy of cen- 
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sure, does not necessarily deprive a de- 
fendant of a fair trial, and is therefore 
distinguishable from prejudicial error.” 

Here the record failed to show that the 
prosecutor’s bias infected the trial itself. 
Therefore, reversal of the conviction was 
not required. State v. Hohman, 420 A.2d 
852 (1980), 17 CLB 361. 


15. JURY 
SELECTION 


Exposure of jurors to 
prejudicial publicity 

Virginia Defendant, convicted of murder, 
argued on appeal that the trial court erred 
in refusing to exclude a prospective juror 
for cause. 

The juror in question had admitted dur- 
ing voir dire examination that she thought 
defendant was guilty from newspaper, 
television, and radio accounts. When 


§ 15.40. 


questioned by the trial judge, she stated 
that she could put aside what she had 
heard and read and be a fair and impar- 
tial juror. However, when questioned by 
counsel for defendant, the juror again 


stated that she believed defendant had 
committed the crime and that it would 
“take evidence ... to... change that 
opinion.” 

In response to questions from the 
prosecutor, the juror stated that she un- 
derstood that it was his burden to prove 
defendant’s guilt beyond a _ reasonable 
doubt. 

Defendant’s motion to disqualify the 
juror for cause was overruled. On appeal, 
the conviction was reversed and a new 
trial ordered. 

The Supreme Court of Virginia, in re- 
versing the conviction, stated that it was 
not the juror’s knowledge alone that 
should have disqualified her. Her positive 
and unqualified statements that from her 
knowledge of the case she believed defen- 
dant to be guilty and that she would not 
change her opinion without evidence from 
him marked her as a juror who could not 
be impartial and free from prejudice. 

No amount of rehabilitation by the 
prosecutor or trial judge could have qual- 
ified her in view of her expressed state of 


539 


mind, said the court, ruling it immaterial 
that she ultimately claimed that she could 
give both sides a fair trial. Justus v. Com- 
monwealth, 266 S.E.2d 87 (1980), 17 
CLB 92. 


INSTRUCTIONS 


§ 15.70. Burden of proof 


West Virginia Defendant, convicted of 
second-degree murder, contended that he 
should be released from custody on the 
ground that the trial court’s charge to the 
jury had unconstitutionally placed the 
burden of proof upon him; he appealed 
from a denial of habeas corpus relief. 

The instruction in dispute was the fol- 
lowing: 

Under our law, a person is presumed 

to intend that which he or she does, or 

which is the immediate or necessary 
consequence of his or her act. There- 
fore, if the jury believe from the ev- 
idence in the case beyond a reasonable 

doubt that the defendant, Wallace H. 

Wilhelm, with a deadly weapon in his 

possession without any or upon very 

slight provocation, gave to Virginia 

Downs a mortal wound, then the de- 

fendant, Wallace H. Wilhelm, is prima 

facie guilty of wilful, malicious, de- 
liberate and premeditated killing, and 
the burden rests upon Wallace H. Wil- 
helm of showing extenuating circum- 
stances, and unless he proves such ex- 
tenuating circumstances, or the circum- 
stances appear from the case made by 
the State, then you should find Wallace 

H. Wilhelm guilty of murder in the first 

degree. 

The instruction was found to be er- 
roneous by the judge below who presided 
over defendant’s habeas corpus proceed- 
ing; however, he determined that the er- 
ror was harmless since the instruction was 
limited to first-degree murder and the jury 
returned a verdict of second-degree mur- 
der. The intermediate appellate court af- 
firmed, but the Supreme Court of Appeals 
reversed and remanded, saying, “Obvi- 
ously, an instructional error which uncon- 
stitutionally shifts the burden of proof of 
an essential element of the crime to the 
defendant, causing a serious question 
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about the accuracy of the guilty verdict, is 
not an error that did not contribute to the 
guilty verdict.” 

While the portion of the charge under 
attack related to first-degree murder, it 
also referred to malice, an element of 
second-degree murder. The jury, the court 
found, could have concluded that malice 
could be presumed for the purpose of 
establishing either degree of murder. 

Thus, the West Virginia high court held 
that it could not be said beyond a reason- 
able doubt that the jury was uninfluenced 
by the erroneous instruction. State ex rel. 
Wilhelm v. Whyte, 267 S.E.2d 554 
(1980), 17 CLB 178. 


§ 15.150. Lesser included offenses 

Kentucky Defendant, convicted of second- 
degree assault, argued on appeal that the 
trial court erred in refusing to submit the 
lesser included offense of third-degree as- 
sault to the jury. At trial, it was estab- 
lished that defendant had fired a shotgun 
blast which struck the victim, Mitchell, in 
the arm. Mitchell testified that defendant 
had pointed the gun at him and fired; de- 
fendant, testifying in his own behalf, stated 


that he had fired the gun wildly without 
aiming. 

Mitchell was hospitalized for twenty- 
nine days and underwent five operations 
as a result of the wound; he sustained per- 
manent muscle and nerve damage which 


paralyzed his fingers. Defendant con- 
tended that the jury could have concluded 
from the evidence that (1) he shot Mit- 
chell recklessly rather than intentionally 
or wanionly, or (2) Mitchell’s injury was 
not serious; in either event, he argued, he 
would have been guilty only of third de- 
gree assault and thus was entitled to a 
charge on that crime. 

On appeal, the case was reversed on 
other grounds. The Court of Appeals of 
Kentucky stated that ‘“‘an instruction on 
a lesser included offense should not be 
given unless the evidence is such that a 
reasonable juror could doubt that the de- 
fendant is guilty of the crime charged but 
conclude that he is guilty of the lesser in- 
cluded offense.” 

It held that whether the jury accepted 
his or Mitchell’s version of the facts, there 


was no evidence that defendant’s conduct 
was other than intentional or wanton. 
Mitchell’s testimony met the former stan- 
dard while defendant’s own testimony met 
the latter. 

The court summarily rejected defen- 
dant’s claim that the victim was not seri- 
ously injured, but reversed the conviction 
because of irregularities in the jury selec- 
tion. Trent v. Commonwealth, 606 S.W. 
2d 386 (1980), 17 CLB 372. 


§ 15.175. Presumptions and inferences 
South Carolina Defendant, convicted of 
robbery, argued on appeal that a reversal 
was mandated because the jury had been 
charged that flight could be considered as 
evidence of guilt. It had been proven at 
trial that police officers, investigating the 
crime shortly after its occurrence, had 
gone to a house near the scene. Defen- 
dant, who was at the house, saw them 
approaching and fled. 

At the prosecutor’s request and over 
defense counsel’s objection, the trial court 
instructed the jury: “In this case the State 
has claimed flight. Attempts to run away 
have always been regarded as some ev- 
idence of guilty knowledge and intent. 
Again proof must be beyond a reasonable 
doubt... .” 

On appeal, the conviction was reversed 
and a new trial ordered. The Supreme 
Court of South Carolina noted that jury 
instructions on flight have received accep- 
tance in the majority of jurisdictions but 
refused to sanction the charge. 

The significance of flight as evidence of 
guilt, it found, was debatable and a judi- 
cial charge incorporating the law of flight 
“place[d] undue emphasis upon that part 
of circumstantial evidence.” 

The court, while recognizing that ev- 
idence of flight remained properly admis- 
sible and that counsel remained free to 
argue to the jury the inferences arising 
from flight, reversed defendant’s convic- 
tion and foreclosed future use of the 
charge. State v. Grant, 272 S.E.2d 169 
(1980), 17 CLB 466. 


§ 15.225. Self-defense 
Mississippi Defendant, convicted of mur- 
der, argued on appeal that the trial court 


540 
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erred when it refused to give the jury a 
requested self-defense instruction. At 
trial, several eyewitnesses had testified that 
defendant drew and pointed a pistol at the 
head of Coghlan, the deceased, and fired 
the shot which killed him; according to 
the witnesses, Coghlan had made no 
threatening gestures. 

Defendant, testifying in his own behalf, 
stated that he and Coghlan had argued in 
the club where the shooting had occurred; 
Coghlan threatened that he “had some- 
thing that would take care of” defendant. 
Defendant stated that he had then gotten 
a pistol from his auto and returned to the 
club to wait for friends of his to depart. 
He was then approached by a group of 
men which included Coghlan. Defendant 
claimed that the men grabbed him, and 
as he drew his pistol to fire into the air, 
someone struck his arm and caused the 
gun to discharge; the bullet struck 
Coghlan. 

The Supreme Court of Mississippi af- 
firmed the conviction and stated that a 
jury instruction should not be given if the 
legal concept submitted is not supported 
by the evidence. 

The theory of self-defense in a homicide 
case, it observed, is based upon “justifica- 
tion of a purposeful killing because it was 
necessary to kill in order to save the killer 
from imminent danger of suffering death 
or grave bodily harm at the hands of the 
person killed.” 

The court found: 
Wadford’s testimony was directed spe- 
cifically and in detail to establishing that 
the shooting had been unintentional and 
accidental. It is asserted in his brief 
that his defense was accidental slaying. 
This cannot be reconciled with a view 
that [defendant’s] act in shooting 
Coghlan had been purposeful and done 
because there was a reasonable appre- 
hension on [defendant’s] part that it was 
necessary to do so in order to protect 
himself from grave bodily injury or 
death at Coghlan’s hands, the danger 
thereof being imminent and impending, 
and that shooting Coghlan had been 
necessary to prevent it. 

Thus, it ruled, the trial court correctly 
denied defendant’s request. Wadford v. 
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State, 385 So. 2d 951 (1980), 17 CLB 
174. 


VERDICT 
§ 15.290. General verdicts 


§ 15.310. —Inconsistent verdicts 


Michigan Defendant was charged in a 
two-count indictment with assault with a 
deadly weapon and possession of a fire- 
arm. The evidence against him consisted 
of the testimony of one witness, who stated 
that defendant threatened her with a re- 
volver. The jury returned a verdict of 
guilty on the assault charge and not guilty 
on the possession charge. 

Defendant argued on appeal that re- 
versal of the conviction was required be- 
cause the verdicts were inconsistent. The 
intermediate appellate court agreed and 
vacated defendant’s conviction; the state 
appealed from that decision. 

On appeal, the conviction was rein- 
stated. The Supreme Court of Michigan 
adopted the prevailing view that each 
count of an indictment is regarded as a 
separate indictment, and that a jury ver- 
dict rendered on several counts of a multi- 
count indictment need not be consistent. 

The court stated: 

Juries are not held to any rules of logic 

nor are they required to explain their 

decisions. The ability to convict or 
acquit another individual of a crime is 

a grave responsibility and an awesome 

power. An element of this power is the 

jury’s capacity for leniency. Since we 
are unable to know just how the jury 
reached their conclusion, whether the 
result of compassion or compromise, it 
is unrealistic to believe that a jury would 
intend that an acquittal on one count 
and conviction on another would serve 
as the reason for defendant’s release. 

But we feel that the mercy-dis- 
pensing power of the jury may serve to 
release a defendant from some of the 
consequences of his act without absolv- 
ing him of all responsibility. 


Therefore, the court ruled, the jury’s 
verdict of guilty should be reinstated. 


People v. Vaughn, 295 N.W.2d 354 


(1980), 17 CLB 273. 
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17. SENTENCING AND PUNISHMENT 
SENTENCING 


§ 17.10. Presentence report—contents 
Illinois Defendants were convicted of un- 
lawful use of weapons after a nonjury 
trial. They and the state waived the pre- 
sentence investigation and report and 
moved for an immediate sentencing hear- 
ing. The motion was granted by the trial 
court, and sentencing was imposed upon 
defendants after both sides had presented 
evidence at the hearing. 

Thereafter, the trial court sua sponte 
declared the statute requiring presentence 
reports unconstitutional as a legislative 
encroachment on the judiciary’s sentenc- 
ing function. 

Both the state and defendants agreed, 
in their appellate arguments, that the trial 
court erred in holding the statute uncon- 
stitutional. Defendants contended on ap- 
peal that presentence reports were manda- 
tory in felony cases and that the trial court 
lacked the power to accept their purported 
waivers; the state argued that the reports 
were waivable. 

On appeal, the sentences were vacated 
and the cases remanded for resentencing. 
The Supreme Court of Illinois, while 
recognizing that imposition of a criminal 
sentence is a judicial function, held that 
the statute requiring presentence reports 
was not an infringement upon the judi- 
ciary’s powers. The requirement, it stated, 
related only to presentencing procedures 
and not inherent judicial authority; the 
legislature, said the court, “has the power 
to enact laws governing judicial practices 
when the laws do not unduly infringe upon 
the irherent powers of the judiciary or 
conflict with a rule of this court.” 

The Illinois high court went on to rule 
that both the language and legislative his- 
tory of the statute made it plain that a pre- 
sentence report cannot be waived. It held: 

The presentence report is for the en- 

lightenment of the court, as well as for 

the benefit of the defendant. As such, 
it is not a personal right of the defen- 
dant. Thus, the presentence investiga- 
tion report is intended to serve as a use- 
ful tool for the sentencing judge. We 
therefore cannot say that a trial judge 


will be sufficiently apprised of the de- 
fendant’s criminal record in the absence 
of the mandatory presentence investiga- 
tion and report. 


Concluding that the statute set forth a 
nonwaivable, reasonable legislative re- 
quirement, the court vacated the sentences 
and remanded for presentence reports and 
new sentencing proceedings. People v. 
Youngbey, 413 N.E.2d 416 (1980), 17 
CLB 466. 
§ 17.45. Standards for imposing 
sentence 


Iowa Defendant, convicted of third-degree 
theft upon his plea of guilty and sen- 
tenced to two years’ imprisonment, argued 
on appeal that his sentence should be re- 
duced because the trial court improperly 
took into consideration that defendant 
could have been convicted of a greater 
crime. 

Defendant was originally charged with 
second-degree theft for stealing a bicycle 
worth more than $1,000. Pursuant to a 
plea bargain agreement, the state reduced 
the charge to third-degree theft and defen- 
dant pled guilty to that offense. 

The trial court, in imposing sentence, 
stated that “it appears to me that as a 
third-degree theft it is aggravated for the 
reason that I believe that upon trial you 
could well have been convicted of theft 
in the second degree because of the value 
of this bicycle.” 

On appeal, the sentence was affirmed. 
The Supreme Court of Iowa ruled that a 
sentencing court may impose a more 
severe sentence for a crime on the ground 
that the defendant actually committed a 
more serious offense than that before the 
court. 

However, it stated that the more serious 
offense could be considered only if the 
facts before the court showed that he 
committed it. Consideration of the more 
serious offense would not be proper, it 
ruled, simply because a defendant original- 
ly facing a higher charge pled guilty to a 
lesser one. 

Finding an actual factual basis for the 
trial judge’s conclusion that defendant 
could have been convicted of a higher 
charge, the Iowa high court held that de- 
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fendant’s contention was meritless. State 
v. Young, 292 N.W.2d 432 (1980), 17 
CLB 90. 


Mississippi Defendant was charged with 
selling marijuana to an undercover police 
officer. In return for the prosecutor’s 
promise to recommend a sentence of pro- 
bation, defendant agreed to assist police 
in a narcotics investigation. The trial 
court, informed of defendant’s coopera- 
tion, agreed to continue his case for sev- 
eral months to allow the investigation to 
proceed. 

When defendant’s case again came be- 
fore the court, the prosecutor recom- 
mended that defendant be permitted to 
plead guilty and be placed on probation 
because of his cooperation. The trial court 
refused to accept that recommendation 
and stated that a two-year sentence would 
be imposed. Defendant declined to enter 
a guilty plea which would result in a jail 
sentence, and a trial ensued. He was con- 
victed and sentenced to eight years im- 
prisonment. He appealed, contending that 
the trial court erred in failing to accept the 
prosecutor’s recommended sentence. 

On appeal, the defendant was remanded 
for resentencing. The Supreme Court of 
Mississippi, while recognizing that impo- 
sition of a sentence is ordinarily within the 
sound discretion of the trial court, held 
that the defendant in this case should have 
been placed on ~robation. 

Defendant, it stated, had been promised 
that probation would be recommended in 
return for his assistance in the police in- 
vestigation; moreover, he undertook his 
undercover role with the trial court’s 
knowledge. Thus, defendant had every 
reason to believe that his cooperation with 
police would result in a sentence of proba- 
tion, said the court. 

Since defendant’s cooperation was in- 
duced by promises and circumstances 
which reasonably led him to believe that 
he would be placed on probation, the 
Mississippi high court reasoned that the 
interests of justice required imposition of 
a sentence of probation. Therefore, it 
vacated the sentence of imprisonment and 
remanded for resentencing. Boyington v. 
State, 389 So. 2d 485 (1980), 17 CLB 
471. 


Montana Defendant, convicted of aggra- 
vated burglary and rape after a jury trial, 
argued on appeal for a reduction of the 
thirty-five-year sentence of imprisonment 
imposed upon him by the trial court. De- 
fendant claimed that the disparity between 
his sentence and the eight-year term im- 
posed upon his co-defendant, pursuant to 
a pretrial plea bargain, established that he 
had been punished for exercising his con- 
stitutional right to a trial by jury. 

The Supreme Court of Montana sus- 
tained the conviction, relying on a line 
of federal authorities: 


A sentence which reflects punishment 
for a defendant’s availing himself of his 
right to trial will be set aside, . . . but 


a disparity between a sentence imposed 
on a defendant who pleads guilty and 
on another who is convicted after trial 
is not, standing alone, enough to estab- 
lish that the latter has been punished 
for exercising a constitutional right. 


It is not to be presumed, held the court, 
that ‘“‘a disparity in sentences imposed in- 
dicates increased punishment for exercis- 
ing the right to a trial.” An abuse of the 
sentencing court’s discretion must be 
shown by a defendant. Here, it found, the 
sentencing judge had specified his reasons 
for the sentence, and the facts he cited did 
not include defendant’s ¢cecision to go to 
trial; they did, however, support the 
severity of the sentence imposed on de- 
fendant. 

Thus, concluded the court, defendant 
failed to show that his sentence had been 
increased because he chose to exercise his 
constitutional right to trial by jury. State 
v. Davison, 614 P.2d 491 (1980), 17 
CLB 181. 


18. APPEAL AND ERROR 


§ 18.15. Waiver of right to appeal 

Louisiana Defendant, convicted of aggra- 
vated battery, commenced a_ habeas 
corpus proceeding in which he contended 
that his right to an appeal had been vi- 
olated. An evidentiary hearing was held 
during which defendant testified that, im- 
mediately after sentence was imposed, he 
instructed his trial counsel to appeal. De- 
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fendant was then incarcerated and had no 
further contact with his counsel. The at- 
torney testified that he did not recall any 
conversation with defendant regarding an 
appeal; he testified further that, based 
upon conversations with defendant’s wife, 
he believed that another attorney had been 
retained by defendant after sentencing, In 
fact, no other attorney was ever engaged. 

After the statutory period in which to 
appeal had expired, defendant learned that 
no appeal had been taken and that a tran- 
script of the trial was not available be- 
cause the court reporter’s notes had been 
destroyed in a fire. The hearing court de- 
termined that defendant had waived his 
right to an appeal. 

On appeal, the order of the hearing 
court was reversed and the case remanded. 
The Supreme Court of Louisiana stated 
that the right to appeal from a criminal 
conviction, prescribed by the state con- 
stitution, could be waived only by a de- 
fendant; any such waiver, it said, would 
have to be an informed one. 

Here, it found, there was no evidence 
that trial counsel had advised defendant 
of his right to an appeal or that defendant 
intelligently waived that right. Conse- 
quently, it held that defendant was not 
offered an opportunity to exercise his right 
to an appeal. 

Even though counsel may have been 
misled by defendant’s wife, ruled the 
court, “her intercession did not relieve 
him of his obligation” to advise his client 
of his appellate rights. Therefore, the 
Louisiana high court reversed and re- 
manded with directions to grant defen- 
dant an out-of-time appeal or a new trial 
if an appeal could not be perfected be- 
cause of the record’s destruction. State 
v. Simmons, 390 So. 2d 504 (1980), 17 
CLB 472. 


§ 18.130. Harmless error test 


Minnesota Defendant, convicted of crim- 
inal sexual conduct, argued on appeal that 
there should be a reversal because the 
prosecutor had been permitted to cross- 
examine him about prejudicial subjects. 
Over objection, the prosecutor was al- 
lowed to question defendant about his il- 
legitimate offspring; defendant acknowl- 


edged that he had an illegitimate child by 
each of the three different women. 

The state argued that this line of cross- 
examination was justified to counter de- 
fendant’s actions, during recesses in trial 
but in the presence of the jury, which “cre- 
ated the impression that he was a family 
man who would not commit the kind of 
crime with which he was charged.” 

On appeal, the conviction was affirmed. 
The Supreme Court of Minnesota noted 
that such cross-examination would nor- 
mally be impermissible in the absence of 
evidence actually introduced by defendant 
that he was a “typical family man.” 

However, it declined to rule directly on 
what it characterized as the “delicate is- 
sue” of evidence introduced to counter 
the appearance created by defendant dur- 
ing recesses. 

Rather, the Minnesota high court found 
that defendant’s credibility had been seri- 
ously impaired by other damaging ad- 
missions elicited on cross-examination 
and that direct evidence of guilt was over- 
whelming; as a result, it concluded, the 
“evidence in question probably did not 
play a significant role in influencing the 
jury.” Thus, it ruled that any error was 
harmless and affirmed the conviction. State 
v. Buckhalton, 296 N.W.2d 881 (1980), 
17 CLB 367. 


19. PROBATION, PAROLE, 
AND PARDON 


PAROLE 


§ 19.55. Constitutional requirements 

Alaska Defendant was arrested for posses- 
sion of a firearm, a handgun, while he 
was on parole from a sentence imposed 


for a robbery conviction. After trial by 
jury, he was acquitted of the firearm 
charge. The state then brought a parole 
revocation proceeding against defendant; 
following a hearing, his parole was re- 
voked based upon his possession of the 
handgun. 

On appeal, defendant contended that 
revocation of his parole was barred by 
double jeopardy and collateral estoppel 
principles. The revocation was affirmed. 

The Supreme Court of Alaska decided 
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that revocation of parole based on charges 
for which a parolee has been acquitted is 
not prohibited by either double jeopardy 
or collateral estoppel. Double jeopardy, 
said the court, is not applicable because 
parole revocation proceedings are not con- 
sidered to be part of a criminal prosecu- 
tion. 

The court went on to rule that the pre- 
ponderance of the evidence standard of 


proof employed in the instant proceeding 
met due process requirements, and then 
held that “collateral estoppel does not 
apply because adjudication of charges on 
the beyond a reasonable doubt standard 
goes not constitute an adjudication on the 
preponderance of the evidence standard.” 
Therefore, revocation of defendant’s 
parole was not improper. Avery v. State, 
616 P.2d 872 (1980), 17 CLB 288. 


PART III—FEDERAL CRIMES 


23. CONSTRUCTION AND 
OPERATION OF CRIMINAL 
STATUTES 


§ 23.15. Statute broadly construed 
Court of Appeals, 3d Cir. Defendants were 
convicted in the district court of receipt 
of kickbacks and other illegitimate benefits 
by persons associated with employee 
benefit plans. The government’s evidence 
showed that certain defendants, who were 
associated with a Teamster union, offered 
to deposit pension and welfare funds with 
certain banks on the condition that the 
banks extend loans on favorable terms to 
persons designated by the union officials. 
On appeal, defendants who were union 
business agents argued that the relevant 
“kickback” statute, 18 U.S.C. § 1954, was 
inapplicable to them since they were not 
in positions exercising authority to dis- 
burse money from the funds. 

The Court of Appeals for the Third 
Circuit affirmed the conviction, holding 
that Section 1954 refers to anyone who 
is “an officer, counsel, agent or employee 
of an employee organization any of whose 
members are covered by such plan,” and 
that union business agents fall within the 
scope of this statute. To interpret the 
statute otherwise, the court explained, 
would be to restrict it to those who are 
both employees of the union and trustees 
or administrators of the funds, which 
would render parts of the statute redun- 
dant. United States v. Palmeri, 630 F.2d 
192 (1980), 17 CLB 260. 
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24. NATURE AND ELEMENTS OF 
SPECIFIC CRIMES 


§ 24.10. Bank robbery 

Court of Appeals, 5th Cir. Defendant was 
convicted in district court of bank robbery. 
The evidence at trial showed that defen- 
dant had deposited a $10,000 check made 
payable to a third party in a new bank 
account that he had opened under a false 
address and Social Security number, and 
then withdraw the total cash amount once 
the check cleared. 

On appeal, the Court of Appeals for 
the Fifth Circuit reversed, holding that 
the evidence was insufficient to prove that 
defendant had the specific intent to steal 
at the time he took and carried away 
$10,000 from the bank. The court rea- 
soned that since the jury might have per- 
ceived that defendant viewed the theft as 
complete when he acquired the check or 
when he credited it to his account, it was 
unlikely that he had the requisite intent 
to steal under the bank robbery statute at 
the time he withdrew the funds. As the 
court noted, by definition, one cannot in- 
tend to steal or purloin his own property. 
United States v. Bell, 640 F.2d 614 
(1981), 17 CLB 458. 


§ 24.15. Bribery 
Court of Appeals, 2d Cir. Defendant con- 
gressman appealed from an order of the 
district court denying his motion to dis- 
miss the indictment. 

The Court of Appeals of the Second 
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Circuit affirmed, holding that Congress has 
the constitutional authority to enact a 
statutory section which punishes bribery 
and receipt of bribes by public officials, 
including members of Congress. The court 
further found that the statutory section 
punishing bribery and receipt of bribes by 
public officials was validly applied to the 
facts alleged in the indictment charging the 
congressman with accepting a bribe in- 
stigated by agents of the executive branch 
who created fictitious roles and a fictitious 
plot, and with promising to introduce 
private immigration bills. United States v. 
Myers, 635 F.2d 932 (1980), 17 CLB 
357. 


§ 24.25. Civil rights violations 

U.S. Supreme Court A civil rights action 
under 42 U.S.C. § 1983 was brought 
against a Texas state court judge and 
others who were alleged to have conspired 
to bribe the judge to obtain an injunction. 
The district court affirmed, but the Court 
of Appeals for the Fourth Circuit, sitting 
en banc, reversed. 

The Supreme Court affirmed, holding 
that the fact that the action was properly 
dismissed as to the immune state court 
judge did not require dismissal of the 
action against the remaining private par- 
ties accused of conspiring with the judge. 
The Court further held that allegations 
that an official act of the state court judge 
was the product of a corrupt conspiracy 
involving bribery of the judge was suf- 
ficient to assert an action under color of 
state law on the part of the private parties. 
Dennis v. Sparks, 101 S. Ct. 183 (1980), 
17 CLB 350. 


§ 24.140. Income tax evasion 

Court of Appeals, 2d Cir. Defendant was 
convicted of criminal tax evasion in the 
district court. On appeal, the Court of 
Appeals for the Second Circuit reversed, 
holding that the conviction based upon 
the net worth method of proof could not 
stand where there was no basis for 
identifying a “likely source of the allegedly 
unreported income” and where the govern- 
ment contended only that the sources of 
the income reported on the return were 


also the sources of the more than $60,000 
in allegedly unreported income. 

The court noted that when a net worth 
method of proof is used, the government 
must establish an accurate opening and 
closing net worth, an increase during the 
period comparable to the allegedly unre- 
ported income, and a “likely source” of 
income or negation of possible nontaxable 
sources. In this case, the government 
failed to establish the last element where, 
after examining financial statements and 
all other relevant documents, the agent 
had no factual basis to identify a likely 
source of the allegedly unreported income. 
United States v. Grasso, 629 F.2d 805 
(1980), 17 CLB 259. 


§ 24.152. Interstate racketeering 

Court of Appeals, 2d Cir. Defendant was 
convicted in the district court on charges 
of racketeering (RICO), securities fraud, 
and bankruptcy fraud in relation to the 
operation of the Westchester Premier 
Theatre. On appeal, he argued that the 
two or more predicate acts necessary to 
establish a “pattern of racketeering activ- 
ity” under the RICO statute were not 
proven since the securities and bankruptcy 
frauds were unrelated. 

In affirming the conviction, the Court 
of Appeals for the Second Circuit held 
that the predicate acts of racketeering need 
not be specifically “related” to each other 
since such a relation is not required either 
by the statutory language or the legislative 
history of RICO. The court also found 
that the conspiracy statute may be used as 
a predicate act under the statute. United 
States v. Weisman, 624 F.2d 1118 (1980), 
17 CL3 173. 


§ 24.180. Mail fraud 

Court of Appeals, 2d Cir. The district 
court dismissed the indictment of the de- 
fendant for failure to allege a scheme or 
artifice to defraud under the mail and 
wire fraud statutes. 

The Court of Appeals for the Second 
Circuit reversed, holding that the mail 
fraud statute encompasses fraudulent 
schemes involving an employer’s depriva- 
tion of his right to his employee’s loyal 
and honest services provided that the 
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employee is under an obligation to reveal 
material information. In this case, de- 
fendant was employed by a small securi- 
ties firm as a salesman and trader of gov- 
ernment bonds, and he was under a duty 
to apprise his employer of material in- 
formation concerning the trading in bonds 
by an undercapitalized firm in which he 
had an interest. The court found that 
when the employee breached his fiduciary 
duty, he became subject to prosecution for 
mail and wire fraud. United States v. 
Barta, 635 F.2d 999 (1980), 17 CLB 
358. 


§ 24.215. Perjury 


§ 24.220. —Grand jury testimony 
Court of Appeals, 2d Cir. The district 
court entered a judgment of acquittal not- 
withstanding a jury verdict finding defen- 
dant guilty of false declarations before a 
grand jury. 

On appeal by the government, the Court 
of Appeals for the Second Circuit re- 
versed, holding that the triai court erred 
in ruling that the false declaration for 
which defendant was convicted was im- 
material. The court explained that where 
the grand jury’s mandate was to probe 
a scheme to deprive various individuals of 
their civil rights, defendant potentially 
hampered the investigation by denying that 
he had confided to others that he had 
been entrapped to join in the illicit effort. 
Defendant’s false declaration was thus 
material because materiality is demon- 
strated if the question posed is such that 
a truthful answer could help the inquiry 
or a false response could hinder it. The 
court further commented that this element 
of materiality should be determined by 
the court prior to the submission of the 
case to the jury. United States v. Berardi, 
629 F.2d 723 (1980), 17 CLB 258. 


Court of Appeals, 5th Cir. The district 
court dismissed an indictment charging 
defendant with knowingly making false 
material declarations before a grand jury, 
and the government appealed. 

The Court of Appeals for the Fifth 
Circuit reversed and remanded, holding 
that the government did not deprive de- 
fendant of due process of law in permitting 


him to recant without warning him that 
his recantation would be to no avail be- 
cause the government intended to prose- 
cute him for perjury whether or not he 
recanted. The court further found that the 
evidence indicated that defendant was 
aware when he recanted that the govern- 
ment realized that he had testified falsely 
before the grand jury, and thus the recan- 
tation statute did not bar his perjury 
prosecution. United States v. Scrimgeour, 
636 F.2d 1019 (1981), 17 CLB 356. 


§ 24.233. Securities regulation 
violations 

U.S. Supreme Court Defendant was con- 
victed in the district court of conspiracy 
to violate fraud provisions of the 1933 
Securities Act by making false representa- 
tions to a bank concerning shares of stock 
pledged as collateral for loans, and the 
Court of Appeals for the Second Circuit 
affirmed. 

The Supreme Court affirmed, holding 
that a pledge of stock to a bank as col- 
lateral for a loan is an “offer or sale” of 
a security under the 1933 Securities Act, 
which prohibits fraud in the offer or sale 
The Court reasoned 


of any securities. 
that such a ruling was consistent with the 
purpose of the fraud provisions to protect 
against fraud and promote the free flow of 
information in the public dissemination of 


securities. Rubin v. United States, 101 
S. Ct. 698 (1981), 17 CLB 353. 


26. PARTIES 


§ 26.00. Parties, aiders, and abettors 

Court of Appeals, 2d Cir. Defendant was 
convicted of aiding and abetting the offer 
of a bribe to a public official. The Court 
of Appeals for the Second Circuit affirmed 
the conviction, holding that tape-recorded 
statements made by defendant’s private 
appraiser in defendant’s presence relating 
to a prior discussion between them re- 
garding a bribe of an IRS appraiser were 
admissible for the purpose of corroborat- 
ing the testimony of the private appraiser 
pursuant to Federal Rule of Evidence 
801(d)(2)(b). The court observed that 
since defendant unambiguously manifested 
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adoption of the appraiser’s statement by 
responding “right,” the statement of the 
appraiser could be introduced even though 
the content of the statement was not di- 
rectly against his interest. United States v. 
Shulman, 624 F.2d 384 (1980), 17 CLB 
174. 


27. DEFENSES 


§ 27.10. Collateral estoppel 

U.S. Supreme Court Plaintiff, who had 
been convicted in Missouri state court of 
heroin and assault offenses, brought a 
Civil Rights Act suit against the arresting 
officers and others, claiming, among other 
things, an allegedly unconstitutional search 
and seizure. The district court rendered 
summary judgment for the defendants, but 
the Court of Appeals for the Eighth Circuit 
reversed. 

The Supreme Court reversed and re- 
manded, holding that the rules of collateral 
estoppel apply to actions brought under 
the Civil Rights Act of 1871 and encom- 
pass state court judgments and decisions, 


be they civil or criminal. In so holding, 
the Court observed that the mere fact that 


under Stone v. Powell, 428 U.S. 465 
(1976), plaintiff was unable to obtain 
federal habeas corpus relief on his Fourth 
Amendment claim did not render the 
doctrine of collateral estoppel inapplicable. 
Allen v. McCurry, 101 S. Ct. 411 (1980), 
17 CLB 350. 


U.S. Supreme Court After petitioner’s in- 
dictment for aiding and abetting a named 
IRS agent in accepting unlawful com- 
pensation, the IRS agent was acquitted of 
certain related substantive offenses. Peti- 
tioner then moved to dismiss his indict- 
ment on the ground that since the IRS 
agent had been acquitted of such viola- 
tions, he could not be convicted of aiding 
and abetting them. After the district court 
denied his motion, he was convicted at 


trial and the Court of Appeals for the 
Third Circuit affirmed. 

The Supreme Court affirmed, holding 
that a defendant accused of aiding and 
abetting in the commission of a federal 
offense may be convicted after the named 
principal has been acquitted of that 
offense. In reaching this conclusion, the 
Court observed that the aiding and abet- 
ting section (18 U.S.C. § 2) gives general 
effect to the common-law rule for second- 
degree principals, and that the legislative 
history of Section 2 confirms this under- 
standing since all participants in conduct 
violating a federal criminal statute are 
“principals.” The Court thus reasoned 
that aiders and abetters are “principals” 
independently punishable for their crim- 
inal conduct, and the fate of the other 
participants in the alleged crime are ir- 
relevant. The Court further found that 
the doctrine of nonmutual collateral estop- 
pel did not prevent the government from 
relitigating the issue of whether the IRS 
agent accepted unlawful compensation 
since in a criminal case the government is 
often without the “‘full and fair opportunity 
to litigate” that is a prerequisite of estop- 
pel. Standefer v. United States, 100 S. Ct. 
1999 (1980), 17 CLB 77. 


Court of Appeals, 3d Cir. Defendant was 
convicted of conspiracy to distribute nar- 
cotics. On appeal, the Court of Appeals 
for the Third Circuit reversed, holding 
that where the defendant had previously 
been acquitted of participating in a drug 
transaction occurring subsequent to the 
end of the conspiracy period, the govern- 
ment was collaterally estopped from using 
evidence of his participation in the latter 
transaction to rebut an entrapment defense 
at trial. The court thus found that the 
doctrine of collateral estoppel bars not 
only reprosecution for the same offense 
but also use of any evidence of crimes of 
which the defendant was acquitted in the 
prior prosecution. United States v. Keller, 
624 F.2d 1154 (1980), 17 CLB 173. 
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PART IV—FEDERAL PROCEDURES 


28. JURISDICTION AND VENUE 


§ 28.05. Venue 


Court of Appeals, ist Cir. The defendant 
was convicted in Massachusetts district 
court of corruptly endeavoring to in- 
fluence, obstruct, and impede the admin- 
istration of justice 

The Court of Appeals for the First 
Circuit affirmed, holding that the District 
of Massachusetts had proper venue even 
though all attempts to influence the wit- 
ness occurred in New York. The court 
observed that in such an obstruction of 
justice case, venue is to be determined by 
focusing on which court is affected by the 
attempt to influence, obstruct, or impede 
the administration of justice since it is the 
impact of the acts, not their location, that 
controls. United States v. Tedesco, 635 
F.2d 902 (1980), 17 CLB 357. 


29. PRELIMINARY PROCEEDINGS 


§ 29.40. Other preliminary proceedings 
U.S. Supreme Court The district court re- 
ferred respondent’s suppression motion to 
a magistrate for an evidentiary hearing 
pursuant to the Federal Magistrates Act. 
After a hearing, the magistrate found that 
the respondent had knowingly, intel- 
ligently, and voluntarily made the inculpa- 
tory statements in question and recom- 
mended that the motion to suppress be 
denied. Over respondent’s objections, the 
district court accepted the recommenda- 
tion and denied the motion to suppress. 
Respondent was then tried and convicted 
on firearm offenses, but the court of ap- 
peals reversed, holding that respondent 
had been denied due process by failure of 
the district court to personally hear the 
controverted testimony on the motion to 
suppress. 

The Supreme Court reversed, holding 
that although the Magistrates Act requires 
a “de novo determination” by the district 
court of the magistrate’s findings, the dis- 
trict court is not required to have a de 
novo hearing, where the district judge re- 
hears the testimony on which the magis- 
trate based his findings and recommenda- 


tions, in order to make an independent 
evaluation of credibility. The Court based 
its holding on the legislative history of the 
Act, which disclosed that Congress pur- 
posefully used the word “determination” 
rather than “hearing,” and that Congress 
intended to permit whatever reliance the 
judge chose to place on the magistrate’s 
proposed findings and recommendations. 
United States v. Raddatz, 100 S. Ct. 2406 
(1980), 17 CLB 82. 


32. DISCOVERY 
§ 32.00. In general 


§ 32.05. —Statements of defendant 
Court of Appeals, 5th Cir. On appeal from 
his conviction for counterfeiting offenses, 
defendant contended that the failure of the 
government to give defense counsel, prior 
to trial and at his request, the substance 
of defendant’s oral statements was im- 
proper. 

The Court of Appeals for the Fifth 
Circuit agreed, holding that the govern- 
ment’s failure to comply with the discovery 
rule, Federal Rule of Criminal Procedure 
16(a)(1)(A), requiring production of de- 
fendant’s oral statements, which concerned 
the elements of knowledge and _ intent, 
made in response to interrogation by the 
arresting agent, required reversal. The 
record showed that the government had 
provided defense counsel with defendani’s 
written statements prior to trial and in- 
dicated that this document contained the 
substance of defendant’s oral admissions. 
The written statement indicated that de- 
fendant said that he “had a little idea” 
that the currency was counterfeit, but at 
trial, the agent testified that defendant ad- 
mitted that he knew the money was 
counterfeit. The court commented that 
there was a significant difference between 
the written statement, evincing a state of 
awareness which at least arguably did not 
rise to the level of criminal intent, and the 
trial testimony, which indicated an oral 
confession by defendant to the key ele- 
ments of knowledge and intent. This 
discrepancy was prejudicial to defendant 
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since it related to the critical issue in the 
case. United States v. Ible, 630 F.2d 389 
(1980), 17 CLB 260. 


33. GUILTY PLEAS 


§ 33.10. Accepting a plea 


§ 33.30. —Court’s failure to advise 
defendant of consequences 


of plea 


Court of Appeals, 9th Cir. A Washington 
state prisoner sought federal habeas 
corpus on the grounds that his guilty plea 
had been improperly entered. The district 
court denied relief. 

The Court of Appeals for the Ninth 
Circuit affirmed, holding that although 
there was a serious question with respect 
to the finding that petitioner was fully 
aware of the potential punishment when 
he entered the plea, the magistrate prop- 
erly found that petitioner was not prej- 
udiced by the sentence imposed. The court 
thus agreed with the district court that the 
trial court should not necessarily have held 
a bona fide doubt with respect to peti- 
tioner’s competency to enter a guilty plea, 
and that the due process clause does not 
require that the trial judge, prior to accept- 
ing the plea, inform the defendant of the 
possibility of deportation with resulting 
future convictions. Steinsvik v. Vinzant, 
640 F.2d 949 (1981), 17 CLB 459. 


34. EVIDENCE 


§ 34.45. Proof of other crimes to 


show motive, intent, etc. 
Court of Appeals, D.C. Cir. Defendant was 
convicted in district court for possession of 
narcotics. On appeal, the Court of Ap- 
peals for the District of Columbia Circuit 
reversed, holding that evidence that the 
defendant had been arrested two-and-one- 
half years earlier in a hotel room where 
a relatively small quantity of drugs was 
found, the possession of which was im- 
mediately claimed by another, was inad- 
missible even though the prosecution was 
for possession of the same kind of drugs 
involved in the prior arrest. The court 
thus found that the evidence did not meet 


the requirement of similarity needed for 
admission of a prior criminal act and that 
the inference that he was a drug possessor 
because he associated with drug possessors 
was much stronger than any probative 
value the evidence had with respect to his 
current intent to possess drugs. United 
States v. Foskey, 636 F.2d 517 (1980), 
17 CLB 354. 


Court of Appeals, ist Cir. Defendant was 
convicted in the district court of com- 
mitting a robbery by knife of a postal 
installation. 

On appeal, the Court of Appeals for the 
First Circuit reversed, holding that evi- 
dence of the use of a knife in an uncharged 
prior incident was improperly admitted at 
trial since the use of a knife in commit- 
ting a robbery is not a sufficient signature 
or trademark under Federal Rule of Evi- 
dence 404(b). The court further found 
that the admission of the improper evi- 
dence had the effect of impairing the de- 
fendant’s credibility and was, therefore, 
not harmless error. United States v. 
Pisari, 636 F.2d 855 (1981), 17 CLB 
Jao. 


Court of Appeals, 8th Cir. Defendant was 
convicted for willful failure to file an in- 
come tax return for 1974. At the trial, 
defendant’s 1974 tax return was intro- 
duced which contained no financial in- 
formation but, rather, 259 pages of 
attachments including an objection under 
the Fifth Amendment, copies of the U.S. 
Constitution and Declaration of Indepen- 
dence, and photocopies of newspaper 
articles. Subsequent tax returns for later 
years containing similar material were also 
introduced into evidence. 

On appeal, the Court of Appeals for 
the Eighth Circuit affirmed the conviction, 
holding that the other tax returns were ad- 
missible as other crime evidence under 
Federal Rule of Evidence 404(b) to show 
intent, plan, or absence of mistake. The 
court found that other tax returns met all 
four requirements for admission under the 
rule; that is, (1) a material issue had 
been raised, (2) the proffered evidence 
was relevant to that issue, (3) the evi- 
dence of other crimes was clear and con- 
vincing, and (4) the evidence related to 
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wrongdoing similar in kind and reasonably 
close in time to the charge at trial. United 
States v. Farber, 630 F.2d 569 (1980), 
17 CLB 261. 


Court of Appeals, 5th Cir. During the trial 
where defendant was convicted of willfully 
shooting a passing helicopter, a govern- 
ment witness testified that after the inci- 
dent charged in the indictment, he was 
flying past defendant’s house in a heli- 
copter when he saw defendant run out to 
a parked car, take out a rifle, and com- 
mence firing. 

On appeal, the Court of Appeals for 
the Fifth Circuit affirmed defendant’s con- 
viction, holding that where the defendant 
failed to give enforceable pretrial assur- 
ances that he did not intend to dispute 
criminal intent, admission of the helicopter 
pilot’s testimony relating to a subsequent 
similar act was not erroneous. The court 
thus found that the rule for the admission 
of subsequent similar acts is the same as 
for prior similar acts, and that the failure 
of the defense to give pretrial assurances 
that it does not intend to dispute criminal 
intent opens the door to the admission of 
similar act evidence just as if intent was 
actively contested. United States v. Webb, 
625 F.2d 709 (1980), 17 CLB 169. 


Court of Appeals, 10th Cir. Defendant 
was convicted of conspiracy involving in- 
terstate transportation of stolen property. 
At trial, the judge permitted the govern- 
ment to introduce testimony concerning 
defendant’s guilty plea to a misdemeanor 
involving fraud. 

On appeal, the Court of Appeals for 
the Tenth Circuit affirmed, holding that 
the district court did not abuse its discre- 
tion in denying a defense motion in limine 
to direct the government not to directly or 
indirectly introduce testimony concern- 
ing the guilty plea. The court observed 
that under Federal Rule of Evidence 
609(a), the trial court does not have dis- 
cretion to exclude prior convictions in- 
volving dishonesty and false statements; 
the court only has discretion to exclude 
evidence of conviction of a crime punish- 
able by death or imprisonment in excess 
of one year that does not involve dis- 
honesty or false statement. United States 


v. Mucci, 630 F.2d 737 (1980), 17 CLB 
262. 


§ 34.95. Identification evidence 

U.S. Supreme Court After petitioner was 
convicted in Kentucky state court of at- 
tempting to rob a liquor store, his petition 
for a writ of habeas corpus was denied by 
the district court, and the Court of Ap- 
peals for the Sixth Circuit affirmed. 

The Supreme Court affirmed, holding 
that a state criminal trial court is not con- 
stitutionally compelled to conduct a hear- 
ing outside the presence of the jury when- 
ever a defendant contends that a witness’ 
identification of him was arrived at im- 
properly. In so holding, the Court rejected 
the contention that vigorous and full cross- 
examination in the presence of the jury of 
witnesses as to the possible improprieties 
of pretrial identification is inconsistent 
with due process of law. Watkins v. 
Sowders, 101 S. Ct. 654 (1981), 17 CLB 
304. 


§ 34.140. Material witness 

Court of Appeals, 4th Cir. Defendant was 
convicted in district court of bank robbery. 
On appeal, the Court of Appeals for the 
Fourth Circuit affirmed, holding that the 
trial court properly excluded a proposed 
defense witness who was prepared to 
testify that defendant’s sudden wealth was 
given him by a bank robbery fugitive that 
defendant concealed in his residence. The 
court reasoned that the absence of cor- 
roborating circumstances that would have 
indicated the trustworthiness of the state- 
ments prevented it from being considered 
as a “declaration against interest” under 
Section 804(b)(3) of the Federal Rules 
of Evidence. United States v. Evans, 635 
F.2d 1124 (1980), 17 CLB 358. 


§ 34.150. Privileged communications 
U.S. Supreme Court The district court is- 
sued an order directing petitioner corpora- 
tion and in-house general counsel to com- 
ply with an IRS summons for documents. 
The Court of Appeals for the Sixth Circuit 
affirmed in part, reversed in part, and re- 
manded. 

The Supreme Court reversed and re- 
manded, holding that the attorney-client 
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privilege may not be restricted to those 
corporate officers who played “substantial 
roles” in deciding and directing the cor- 
poration’s legal response. Specifically, the 
Court found that where the communica- 
tions at issue were made by corporate em- 
ployees to counsel for the corporation 
acting as such, at the direction of cor- 
porate superiors in order to secure legal 
advice for counsel, and the employees 
were aware that they were being ques- 
tioned so that the corporation could 
obtain advice, then such communications 
were protected, and attorney work prod- 
ucts based on such oral statements were 
also protected. Upjohn Co. v. United 
States, 101 S. Ct. 677 (1981), 17 CLB 
Kn a 


U.S. Supreme Court Roche, a reporter 
who participated in a television news 
team’s investigation of a number of state 
judges, refused, during the course of a 
Massachusetts Commission on Judicial 
Conduct investigation, to disclose the 
identities of those whom he had previously 
interviewed in confidence unless they had 
first been identified by other means. Roche 
conceded, however, that all his sources 
were contained in the list of witnesses for 
the disciplinary proceeding. Roche was 
held in civil contempt, which was affirmed 
by the Massachusetts Supreme Judicial 
Court. 

Justice Brennan, in granting the stay of 
execution of the contempt order pending 
the filing of a petition for a writ of cer- 
tiorari, first noted that there is at least a 
limited First Amendment right to resist 
intrusion into news gatherers’ confidences. 
Moreover, in this case, Justice Brennan 
found that there was a basis for invocation 
of the “reporter privilege” since the re- 
spondent judge could nave obtained the 
information sought from the reporter by 
other—albeit roundabout—means (i.e., by 
sifting through the depositions already 
taken in the investigation). 

Judge Brennan further observed that a 
denial of a stay would result in irreparable 
harm since the reporter would be forced 
either to surrender his secrets or face com- 
mitment to jail. Jn re Roche, 101 S. Ct. 
4 (1980), 17 CLB 349. 
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Court of Appeals, 3rd Cir. After his con- 
viction for conspiracy to possess stolen 
Treasury checks, defendant filed a motion 
for a new trial and moved to vacate his 
sentence, alleging that an attorney other 
than his trial counsel disclosed to the gov- 
ernment defendant’s trial strategy told to 
him in confidence. The district court de- 
nied relief. 

On appeal, the Court of Appeals for 
the Third Circuit remanded, holding that 
where an attorney who had previously 
been defendant’s lawyer was in communi- 
cation with him during the trial and, dur- 
ing the same period, was providing infor- 
mation to the FBI about the defendant, an 
evidentiary hearing was required to de- 
termine whether an attorney-client rela- 
tionship existed between the attorney and 
the defendant and, if so, whether the at- 
torney disclosed to the government the 
defendant’s trial strategy told to him in 
confidence. United States v. Costanzo, 
625 F.2d 465 (1980), 17 CLB 172. 


§ 34.165. Expert witnesses 

Court of Appeals, 5th Cir. United States 
v. Webb, 625 F.2d 709 (1980). See § 
34.45 supra. 


§ 34.180. Immunity of witness from 


prosecution 
Court of Appeals, D.C. Cir. Defendants 
were convicted in the district court of un- 
lawful possession with intent to distribute 
a controlled substance. 

The Court of Appeals for the District 
of Columbia Circuit affirmed in part and 
reversed in part, holding that the trial 
court erred in sustaining a defense wit- 
ness’ blanket refusal to testify and asser- 
tion of the Fifth Amendment privilege 
where such witness had pled guilty to other 
charges in return for dismissal of charges 
arising from the same incident and thus 
could not have been compelled to testify 
concerning any matters which would in 
fact tend to incriminate him. The court 
noted that it was possible that the witness 
could have supplied exculpatory testimony 
exonerating some of the alleged par- 
ticipants in the drug transactions and the 
government would have had an adequate 
opportunity to cross-examine. The court, 
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however, affirmed the convictions of the 
defendants who had not indicated they 
would call the witness in question. United 
States v. Pardo, 636 F.2d 535 (1980), 17 
CLB 354. 


§ 34.185. 
§ 34.255. 


Cross-examination procedure 


—Impeachment where issue 
not raised on direct 
examination 


U.S. Supreme Court After respondent and 
an accomplice arrived at the Miami air- 
port on a flight from Peru, a customs of- 
ficer searched the accomplice and found 
cocaine sewed into makeshift pockets in a 
shirt he was wearing. A_ warrantless 
search of respondent’s luggage was con- 
ducted and revealed a T-shirt from which 
pieces had been cut that matched the 
pieces sewn to the accomplice’s shirt. The 
T-shirt was suppressed prior to trial; at 
trial, the accomplice, testifying for the gov- 
ernment, stated that respondent had sup- 
plied him with the altered T-shirt and had 
sewed the pockets in the shirt. Respon- 
dent then took the stand in his own be- 
half and denied that he himself was in- 
volved. On cross-examination, respon- 
dent denied having sewed shut the make- 
shift pockets and also denied knowledge 
of the cut T-shirt. The seized T-shirt was 
then put into evidence, and the jury was 
instructed that the rebuttal evideice was 
to be considered only for impeachment 
purposes. The conviction was reversed by 
the Fifth Circuit, which held that illegally 
seized evidence may be used for impeach- 
ment only if the evidence contradicts a 
particular statement made by the defen- 
dant in the course of his direct examina- 
tion. 

Held, judgment reversed and case re- 
manded. The court held that a defen- 
dant’s statements made in response to 
proper cross-examination reasonably sug- 
gested by the defendant’s direct examina- 
tion are subject to impeachment, includ- 
ing the use of illegally seized evidence 
that is inadmissible as substantive proof 
of guilt. The court reasoned that respon- 
dent’s testimony here on direct examina- 
tion could easily be understood as a denial! 
of any connection with the accomplice’s 
shirt, and the cross-examination thus grew 
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out of the respondent’s direct testimony. 
United States v. Havens, 100 S. Ct. 1912 
(1980), 17 CLB 76. 


§ 34.280. Hearsay evidence 


Court of Appeals, 4th Cir. Defendant was 
convicted in district court of filing false 
accounts with the Postal Service, and he 
appealed. 

The Court of Appeals for the Fourth 
Circuit vacated and remanded, holding 
that testimony by a postal inspector that 
he talked to six of the seven people with 
access to the money and that they told 
him they had handled certain checks which 
made up the bank deposit on the dates in 
question and that it thus must be the 
seventh person, who was the defendant, 
who purloined the money and falsified his 
records, was inadmissible hearsay. The 
court thus rejected the argument that the 
hearsay argument could not be raised on 
appeal because the defense counsel had 
not specifically articulated that ground 
when making an objection, especially since 
the trial judge interrupted counsel while 
he was making the objection. United 
States v. Swaim, 642 F.2d 726 (1981), 
17 CLB 461. 


35. THE TRIAL 
§ 35.50. Examination of witnesses 


§ 35.55. —Prejudicial comments 


Court of Appeals, 2d Cir. Defendant was 
convicted in the district court of unlawful 
distribution of heroin, conspiracy to vi- 
olate the narcotics laws, and engaging in 
a criminal narcotics enterprise. 

The Court of Appeals for the Second 
Circuit affirmed, holding that even though 
some of the trial judge’s comments and 
criticisms of defense counsel in the jury’s 
presence would better have been left un- 
said, the defendants were not deprived of 
a fair trial or effective assistance of coun- 
sel. The court found that the judge’s con- 
duct did not reach the point where it ap- 
peared clear to the jury that the court 
believed the defendants to be guilty, and 
the court took into account the misconduct 
of defense counsel in determining the 
prejudice to the defendants. United States 
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v. Robinson, 635 F.2d 981 (1980), 17 
CLB 357. 


§ 35.70. —Exclusion of evidence 


Court of Appeals, 2d Cir. Defendant was 
convicted in the district court of con- 
spiracy to manufacture and distribute nar- 
cotics. Defendant argued on appeal that 
the trial judge improperly excluded two 
of his proposed defense witnesses. 

The Court of Appeals for the Second 
Circuit affirmed the conviction, holding 
that the trial court did not abuse its dis- 
cretion in excluding testimony of two pro- 
posed defense witnesses where the points 
to be established by those witnesses were 
conceded by the government before the 
jury. The court noted the general rule 
that absent a clear abuse of discretion, the 
district court has broad discretion to ex- 
clude evidence that is irrelevant or cumu- 
lative. The purpose in calling one witness 
was to demonstrate that anyone could pur- 
chase certain chemicals from a chemical 
company, but this point was conceded by 
the government. The defendant’s purpose 
in calling the second witness was to es- 
tablish that those chemicals could be used 
legally, but this point was established 
through the testimony of a government ex- 
pert witness. Furthermore, both those 
points the defense sought to establish were 
argued in summation by defense counsel. 
United States v. Edwards, 631 F.2d 1049 
(1980), 17 CLB 263. 


Court of Appeals, 5th Cir. Defendant was 
convicted in the district court of conspiring 
to pay, and aiding and abetting other peo- 
ple to pay, persons to vote in a general 
election. 

On appeal, the Court of Appeals for the 
Fifth Circuit affirmed, holding that the 
trial court did not abuse its discretion in 
denying defendant’s motion for subpoenas 
for certain witnesses where their testimony 
would be cumulative or irrelevant. The 
court observed that a trial court’s discre- 
tion to grant a defendant’s motion to sub- 
poena witnesses is limited only by the 
indigent defendant’s Sixth Amendment 
right to the protection against unreason- 
able discrimination as between those 
financially able and those financially un- 


able to pay witness fees. United States v. 
Bowman, 636 F.2d 1003 (1981), 17 CLB 
356. 


§ 35.105. Discretion to prosecute 


§ 35.120. —Comment on defendant’s 


failure to testify 

Court of Appeals, 8th Cir. During the trial 
where defendant was convicted of firearms 
offenses, an attorney for a co-defendant 
emphasized during his opening statement 
that the co-defendant would testify despite 
his constitutional privilege not to take the 
stand. 

The Court of Appeals for the Eighth 
Circuit affirmed defendant’s conviction, 
holding that the district court did not 
abuse its broad discretion in refusing to 
grant the nontestifying defendant’s motion 
for a mistrial where the allegedly preju- 
dicial comments were limited to the open- 
ing statement and the district court in- 
structed the jury that no inferences were 
to be drawn from a defendant’s decision 
not to take the stand. United States v. 
Metz, 625 F.2d 775 (1980), 17 CLB 169. 


§ 35.150. —Suppression of evidence 
Court of Appeals, 5th Cir. After his con- 
viction in state court for armed robbery, 
petitioner filed for habeas corpus relief in 
federal district court, claiming that the 
state had suppressed material required to 
be produced under Brady v. Maryland. 
The petition was denied. 

On appeal, the Court of Appeals for 
the Fifth Circuit affirmed the denial of 
the petition, holding that where defense 
counsel never received the investigative 
report in question but received the sub- 
stance of the report during a pretrial hear- 
ing, the Brady rule was not violated. The 
court also observed that the failure of de- 
fense counsel to pursue witnesses on the 
indictment was caused by lack of diligence 
rather than by the prosecutor’s assurances. 
Moreover, the information in the report 
was not favorable to defendant since it 
merely failed to contain positive identifica- 
tion of defendant. Finally, where each of 
the robbery victims made unequivocal in- 
court identifications of defendant, the re- 
port was not material and nondisclosure 
did not deprive defendant of a fair trial. 
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Hughes v. Hopper, 629 F.2d 


(1980), 17 CLB 259. 
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36. THE JURY 
SELECTION 


§ 36.20. Exclusion of jurors in 
capital cases 


U.S. Supreme Court Defendant was con- 
victed in Texas state court of murder, and 
the Texas Criminal Appeals Court af- 
firmed. At the trial, the judge excluded 
from the jury a number of prospective 
jurors who were unwilling to take an oath 
that the mandatory penalty of death or life 
imprisonment would not “affect their de- 
liberations on any issue of fact.” 

The Supreme Court reversed, holding 
that prospective jurors had been excluded 
in contravention of the Sixth and Four- 
teenth Amendments as _ construed in 
Witherspoon v. Illinois, 391 U.S. 510 
(1968), where it was held that a state 
may not constitutionally execute a death 
sentence imposed by a jury purged of all 
those who revealed during voir dire exam- 
ination that they had conscientious scru- 
ples against capital punishment. The Court 
found that under Witherspoon, a prospec- 
tive juror may be excluded only if his 
views would prevent or substantially im- 
pair the performance of his duties as a 
juror in accordance with his instructions 
and oath. But the relevant Texas statute 
permitted exclusion from the jury panel 
on grounds broader than Witherspoon. 
Prospective jurors could be excluded if 
they admitted that they would be “af- 
fected” by the possibility of the death 
penalty even where they apparently meant 
only that the potentially lethal conse- 
quences of their decision would invest their 
deliberations with greater seriousness and 
gravity. or would involve them emotion- 
ally. Adams v. Texas, 100 S. Ct. 2521 
(1980), 17 CLB 83. 


INSTRUCTIONS 


§ 36.100. Duty to charge on essential 
elements of crime 

Court of Appeals, 2d Cir. United States v. 

Shulman, 624 F.2d 384 (1980). See § 

26.00 supra. 
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§ 36.120. Death penalty 


U.S. Supreme Court Defendant was con- 
victed in Alabama state court of murder 
committed during the course of a robbery 
and was sentenced to death. Under Al- 
abama law, felony murder is a lesser in- 
cluded offense of the capital crime of rob- 
bery-intentional killing, but under the 
Alabama death penalty statute, the trial 
judge is prohihited from giving the jury 
the option of convicting the defendant of 
the lesser included offense; the jury must 
either convict on the capital crime or 
acquit. Because of these statutory prohi- 
bitions, the trial court did not instruct the 
jury as to the lesser included offense of 
felony murder. The Alabama appellate 
courts upheld the conviction and the death 
sentence. 

The Supreme Court reversed, holding 
that the death sentence may not constitu- 
tionally be imposed after a jury verdict of 
guilty of a capital offense where the jury 
was not permitted to consider a verdict of 
guilty of a lesser included offense. The 
Court observed that providing the jury 
with the “third option” of convicting on a 
lesser included offense ensured that the 
jury would accord the defendant the full 
benefit of the reasonable doubt standard, 
especially where, as here, the evidence 
left some doubt as to an element jus- 
tifying conviction of a capital offense. The 
Court further reasoned that the apparently 
mandatory death penalty statute and the 
preclusion of lesser included offense in- 
structions heightened the level of uncer- 
tainty and unreliability of the fact-finding 
process by interjecting irrelevant consider- 
ations and diverting the jury’s attention 
from the central issue of whether the state 
had established guilt beyond a reasonable 
doubt. Beck v. Alabama, 100 S. Ct. 2382 
(1980), 17 CLB 81. 


§ 36.170. Charge on issues of law 
U.S. Supreme Court A Kentucky criminal 
trial judge refused defendant’s request to 
instruct that “the defendant is not com- 
pelled to testify and the fact that he does 
not cannot be used as an inference of 
guilt and should not prejudice him in any 
way.” The Kentucky Supreme Court found 
no error, and certiorari was granted. 
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The Supreme Court reversed, holding 
that petitioner had a right to the requested 
instruction under the privilege against 
compulsory self-incrimination of the Fifth 
Amendment as made applicable to the 
states by the Fourteenth Amendment since 
a state trial judge has an obligation to 
minimize the danger that the jury would 
give evidentiary weight to a defendant’s 
failure to testify. The Court reasoned that 
even without adverse comment on a de- 
fendant’s exercise of his constitutional 
privilege, a jury, unless instructed other- 
wise, may well draw adverse inferences 
from a defendant’s silence. Carter v. Ken- 
tucky, 101 S. Ct. 1112 (1981), 17 CLB 
456. 


DELIBERATION 


§ 36.210. Other unauthorized or 
improper conduct 

Court of Appeals, 2d Cir. Defendant was 
convicted of income tax evasion, and on 
appeal, he argued that the trial judge’s 
handling of written inquiries from the jury 
was improper. 

The Court of Appeals for the Second 


Circuit reversed, holding that the trial 
judge committed reversible error in fail- 
ing to disclose to counsel written in- 
quiries from the jury before responding to 


such inquiries, since crucial evidence 
against the accused was sharply disputed 
and the jury experienced considerable 
difficulty in resolving the dispute. In so 
holding, the court observed that messages 
from the jury should be disclosed to coun- 
sel and counsel should be afforded an op- 
portunity to be heard before the trial! judge 
responds. United States v. Ronder, 639 
F.2d 931 (1981), 17 CLB 460. 


37. POST-TRIAL MOTIONS 
§ 37.45. 


§ 37.75. —Procedure 


U.S. Supreme Court Respondent was con- 
victed of first-degree murder in California 
state court after a trial at which eyewit- 
nesses identified him as participating in the 
murder. The California Court of Appeals 
affirmed after reviewing the trial record, 


Federal habeas corpus 


thus rejecting the contention that the pre- 
trial identification procedures violated his 
due process rights. State habeas corpus 
relief was denied by the California Su- 
preme Court. The district court denied 
federal habeas corpus relief, but the Court 
of Appeals for the Ninth Circuit reversed 
after reviewing the state court trial record, 
concluding that the photographic identifi- 
cation was impermissibly suggestive. 

The Supreme Court vacated and re- 
manded, holding that federal courts should 
defer to factual determinations of state 
courts, particularly in a case where, as 
here, the federal court makes a determina- 
tion based on the identical record consid- 
ered by the state appellate court. Sumner 
v. Mata, 101 S. Ct. 764 (1981), 17 CLB 
353. 


38. SENTENCING AND PUNISHMENT 
SENTENCING 


Standards for imposing 
sentence 

U.S. Supreme Court Petitioner was con- 
victed in the district court for using a 
telephone to facilitate the distribution of 
heroin, and the Court of Appeals for the 
District of Columbia affirmed the convic- 
tion. 

The Supreme Court affirmed, holding 
that the district court properly considered, 
as one factor in imposing consecutive sen- 
tences, petitioner’s refusal to cooperate 
with the government officials investigating 
a related criminal conspiracy to distribute 
heroin in which he was a confessed par- 
ticipant. The Court observed that peti- 
tioner’s refusal to cooperate represented 
a rejection of an obligation of community 
life that should be recognized before re- 
habilitation can begin and further com- 
mented that his fear of physical retaliation 
and self-incrimination afforded him no 
excuse under the Fifth Amendment. 
The Court explained that the Fifth 
Amendment privilege is not self-executing 
and must be claimed unless there is an 
inherently coercive custodial investigation 
involved, which the Court found not to 
be the case here. In this case, the Court 
pointed out, petitioner confessed after 
being given his Miranda warnings, and 


§ 38.40. 
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at no time over the next three years until 
the time of the appeal did petitioner ever 
claim that his unwillingness to cooperate 
was based upon the right to remain silent 
or the fear of self-incrimination. Roberts 
v. United States, 100 S. Ct. 1358 (1980), 
17 CLB 73. 


Supreme Court After the conviction of 
petitioner, a twice-convicted felon, in an 
Oklahoma trial court, the jury imposed a 
forty-year sentence after being instructed 
to do so under a provision of the state 
habitual offender statute making such a 
sentence mandatory. Thereafter, the pro- 
vision was declared unconstitutional by 
the Oklahoma Court of Criminal Appeals 
in another case, but that court affirmed 
petitioner’s conviction and sentence, hold- 
ing that he was not prejudiced by the im- 
pact of the invalid statute because his 
senience was within the range of punish- 
ment that could have been imposed in any 
event. 

The Supreme Court vacated and re- 
manded, holding that the state had de- 
prived petitioner of due process of law 
since the jury, if it had been correctly in- 
structed, could have imposed any sentence 
of not less than ten years. Thus, the Court 
reasoned, the possibility that the jury 
would have returned a sentence of less 
than forty years was substantial and the 
petitioner was prejudiced by the instruc- 
tion requiring the mandatory forty-year 
prison sentence. Hicks v. Oklahoma, 100 
S. Ct. 2227 (1980), 17 CLB 168. 


Court of Appeals, 5th Cir. Petitioner filed 
for a writ of habeas corpus to vacate a 
sentence imposed after he entered a guiity 
plea to one count of mail fraud. The court 
advised him that the maximum penalty for 
mail fraud was five years but failed to 
mention that a six-year sentence could be 
imposed under the Youth Corrections Act. 
The court imposed a five-year probation- 
ary sentence, but when petitioner violated 
probation, he was sentenced to an indeter- 
minate sentence of up to six years. 

The Court of Appeals for the Fifth 
Circuit reversed and remanded, holding 
that where a habeas corpus petitioner al- 
leges that he would not have pleaded 
guilty to mail fraud had the district court 
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advised him of the potential sentence, it 
was error to dismiss the petition without 
holding an evidentiary hearing. United 
States v. Scott, 625 F.2d 623 (1980), 17 
CLB 170. 


Court of Appeals, 9th Cir. Defendant was 
convicted on narcotics offenses and sen- 
tenced to a maximum term of fifteen years, 
and he appealed. 

The Court of Appeals for the Ninth Cir- 
cuit vacated the sentence and remanded, 
holding that under the circumstances pre- 
sented, the sentencing judge abused his 
discretion by not becoming adequately 
familiar with the case and, hence, the 
defendant had to be resentenced. The 
court explained that the sentencing judge, 
who did not preside at trial, refused to 
wait for the transcript of the trial to be 
prepared so that he could better under- 
stand the evidence presented. Moreover, 
the sentencing judge improperly concluded 
on the basis of scant evidence that defen- 
dant was the ringleader of the operation. 
Consequently, the court found that the 
judge abused his discretion by not becom- 
ing familiar enough with the case to be 
able to assign an appropriate sentence 
within the statutory guidelines. United 
States v. Larios, 640 F.2d 938 (1981), 
17 CLB 458. 


§ 38.60. Resentencing 


Court of Appeals, 3d Cir. Defendants were 
convicted of conspiracy to distribute 
drugs, unlawfully distributing narcotics, as- 
saulting federal officers with a dangerous 
weapon, and receiving firearms while being 
convicted felons. Additionally, one defen- 
dant was convicted of having used a fire- 
arm to commit the drug conspiracy and 
assaults on federal officers and the other 
was convicted of having carried a firearm 
unlawfully during the commission of a 
felony. The Court of Appeals for the 
Third Circuit affirmed the conviction of 
one defendant in all respects and remand- 
ed the conviction of the other defendant 
for resentencing, and the Supreme Court 
reversed and remanded. 

The Court of Appeals for the Third Cir- 
cuit vacated the sentences and remanded, 
holding that when a defendant has been 
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convicted after trial and sentenced under 
a multicount indictment and on appeal his 
conviction and sentence as to certain 
counts are set aside because such counts 
enhanced the sentence for the predicate 
felony which contained its own enhance- 
ment provision, the double jeopardy 
clause does not preclude vacating the sen- 
tence on the predicate felony count and 
the imposition of a new sentence by the 
trial judge on the remaining counts, which 
may be greater than, less than, or the same 
as the original sentence. United States v. 
Busic, 639 F.2d 940 (1981), 17 CLB 
460. 


PUNISHMENT 

§ 38.90. Multiple punishment 

U.S. Supreme Court Petitioners were con- 
victed of armed assault on a federal offi- 
cer in violation of 18 U.S.C. § 111, which 
makes it unlawful to assault a federal offi- 
cer and which provides for enhanced pun- 
ishment when the assaulter uses a deacily 
weapon. In addition, petitioner Busic was 
convicted of carrying a firearm during the 
commission of a felony and petitioner La 
Rocca was convicted of using a firearm in 
the commission of the armed assault in 
violation of 18 U.S.C. § 924(c). They 
both received consecutive sentences under 
the two statutes. The Court of Appeals 
for the Third Circuit held that La Rocca’s 
sentence could not be enhanced under 
both statutes for “using” a firearm, but it 
affirmed as to Busic’s sentence on the 
ground that the Section 924(c) charge 
against him alleged that he “carried” 
rather than “‘used” a firearm. 

The Supreme Court reversed, holding 
that Section 924(c) may not be applied 
to a defendant who uses a firearm in the 
course of a felony proscribed by a statute 
which itself authorizes enhancement if a 
dangerous weapon is used. The Court 
thus found that the sentence received by 
such a defendant may be enhanced only 
under the enhancement provision in the 
statute defining the felony to be com- 
mitted. The Court relied upon the legis- 
lative history of Section 924 and the 
canons of statutory construction holding 
that ambiguity concerning the scope of 
criminal statutes should be resolved in 
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favor of leniency, and that a more specific 
statute must take precedence over a more 
general one. Busic v. United States, 100 
S. Ct. 1747 (1980), 17 CLB 167. 


§ 38.100. —Merger doctrine 


Court of Appeals, D.C. Cir. Defendant 
was convicted in the district court of three 
counts alleging firearms violations (18 
U.S.C. §§ 922(g)(1), 1202(a)(1)). 

On appeal, the Court of Appeals for 
the District of Columbia Circuit set aside 
the judgment of conviction on one fire- 
arms count, holding that the two counts 
in question did not allege two separate 
offenses of transportation and possession 
of firearms in interstate commerce. The 
court further found that where two sec- 
tions of the same act provided for different 
punishment for essentially the same of- 
fernse, courts should apply the corollary 
to the rule of lenity and thus limit the 
maximum term of imprisonment for all the 
related citcnses charge) to the maximum 
term provided by one of the applicable 
sections. United States v. Girst, 636 F.2d 
316 (1979), 17 CLB 353. 

§ 38.115. —vValidity of prior 
conviction 

Supreme Court Petitioner was convicted in 
Illinois state court of the felony offense 
of theft of property not exceeding $150 
in value as a second offense and, despite 
the fact that he was not represented by 
counsel at the time of the prior misde- 
meanor conviction, he was sentenced to 
a jail term of from one to three years. 
Under the Illinois enhanced penalty 
statute, a second misdemeanor offense may 
be converted into a felony. The convic- 
tion was affirmed in the Illinois appellate 
court, and the Illinois Supreme Court de- 
nied leave to appeal. 

The Supreme Court reversed, holding 
that an uncounseled misdemeanor convic- 
tion may not be used under an enhanced 
penalty statute to convert a subsequent 
misdemeanor into a felony with a prison 
term. The Court reasoned that while 
under Scott v. Illinois, 440 U.S. 367 
(1979), it was held that the Sixth and 
Fourteenth Amendments require only that 
no indigent criminal defendant be sen- 
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tenced to a term of imprisonment unless 
he has been afforded the right to counsel, 
petitioner in this case was sentenced to an 
increased term of imprisonment only be- 
cause he was convicted in a previous mis- 
demeanor or prosecution where he was 
not represented by counsel. The Court 
thus extended its ruling in the Scott case 
to require that a predicate misdemeanor 
conviction can only be used for purposes 
of an enhanced penalty statute if the de- 
fendant was represented by counsel dur- 
ing the prior proceeding. Baldasar v. 
Illinois, 100 S. Ct. 1585 (1980), 17 CLB 
74. 


§ 38.120. Concurrent sentences 

Court of Appeals, 2d Cir. A New York 
state prisoner brought a pro se action 
claiming that the New York Penal Law 
denied him equal protection of law be- 
cause it did not credit him with time 
served on a prior compicted felony sen- 
tence against a minimum period of a 
felony sentence presently being served by 
him. The district court dismissed the com- 
plaint. 

On appeal, the Court of Appeals for the 
Second Circuit affirmed, holding that the 
New York Penal Law providing that where 
sentences run concurrently, time served on 
one shall be credited against minimum 
terms of all did not deny him equal pro- 
tection. The court explained that the 
prisoner had already completed service on 
his first felony sentence, and there was a 
rational basis for refusal to credit him 
with time served for that offense since a 
person who has committed a second felony 
after his compieted service of a sentence 
on a prior one was a poorer candidate for 
parole and rehabilitation than a prisoner 
who was serving concurrent felony sen- 
tences. Haag v. Ward, 632 F.2d 206 
(1980), 17 CLB 263. 


39. THE APPEAL 


§ 39.00. Right to appeal 

U.S. Supreme Court Application was 
made to Justice Rehnquist for a stay of 
the issuance of the mandate of the Court 
of Appeals for the Ninth Circuit which 
reversed a district court judgment dismis- 
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sing respondent’s habeas 
corpus. 

Justice Rehnquist held that absent the 
issuance of a certificate of probable cause, 
a district court’s order denying a state 
prisoner’s petition for a writ of habeas 
corpus was not appealable to a court of 
appeals. McCarthy v. Harper, 101 S. Ct. 
827 (1981), 17 CLB 454. 


petition for 


40. PROBATION AND PAROLE 


§ 40.55. Special parole 

U.S. Supreme Court Section 406 of the 
Comprehensive Drug Abuse Prevention 
and Control Act of 1970 provides that 
“any person who attempts or conspires to 
commit any offense defined in this sub- 
chapter is punishable by imprisonment or 
fine or both which may not exceed the 
maximum punishment prescribed for the 
(target) offense.” After petitioner and 
thers were convicted of violating Section 
406 by conspiring to violate Section 401 
(a)(1) of the Act by knowingly manufac- 
turing, distributing, and possessing a con- 
trolled substance, petitioner was sentenced 


to a term of imprisonment, a fine, and a 
five-year special parole term. The Court 
of Appeals for the Second Circuit affirmed 
petitioner’s conviction, and thereafter he 
filed an action under Section 2255 to va- 


cate his sentence. The district court held 
that petitioner had been properly sen- 
tenced, and the court of appeals affirmed. 

The Supreme Court reversed, holding 
that Section 406 of the Act does not 
authorize the imposition of a special parole 
term even though that sanction is in- 
cluded within the penalty provision of the 
target offense. The Court explained that 
a “plain meaning” interpretation of the 
term “imprisonment” in Section 406 does 
not support the position that the term 
means a term of incarceration plus special 
parole made applicable by the target of- 
fense’s penalty provisions. Bifulco v. 
United States, 100 S. Ct. 2247 (1980), 
17 CLB 80. 


41. PRISONER PROCEEDINGS 


§ 41.00. In general 
U.S. Supreme Court Application was made 
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to Justice Rehnquist for a stay of a final 
injunction issued by an Oregon district 
court designed to eliminate allegedly over- 
crowded conditions in an Oregon prison. 

Justice Rehnquist stayed the injunction 
pending decision by the court of .appeals, 
stating that retribution is a constitutionally 
permissible goal of incarceration and that 
the Eighth Amendment does not require 
that state prisoners be housed in a manner 
most pleasing to them or considered by 
most knowledgeable penal authorities to 
be likely to avoid confrontations, psycho- 
logical depression, and the like. Atiyeh 
v. Capps, 101 S. Ct. 829 (1981), 17 CLB 
454. 


§ 41.45. Access to legal assistance 


and courts 

Court of Appeals, 4th Cir. A Virginia state 
prisoner filed a civil rights action under 
Section 1983 alleging that he had been 
denied his constitutional right of access 
to the courts by the failure of the state to 
provide him with either access to an ad- 
equate law library or adequate legal as- 
sistance. The district court denied relief. 

On appeal, the Court of Appeals for the 
Fourth Circuit affirmed in part and re- 
manded in part, holding that if the pris- 
oner had been denied access to an attor- 
ney for six months because of a purpose- 
ful denial, he was denied his constitutional 
right of access to the courts. The court 
explained that if the inmate’s name was 
placed on an attorney’s list, a delay of six 
months before he saw an attorney would 
warrant the conclusion that there was a 
purposeful denial of his constitutional 
right of access to the courts, but if his 
name was omitted from the list as a result 
of a mere clerical error, there would be 
no denial of his constitutional rights. The 
court further found that the denial of ac- 
cess to the prison law library was not im- 
proper if an attorney furnished him copies 
of the latest Supreme Court opinions. Al- 
mond v. Davis, 639 F.2d 1086 (1981), 
17 CLB 461. 


§ 41.50. Other actions under Federal 
Civil Rights Act 
U.S. Supreme Court An inmate of the 
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Illinois State Penitentiary brought a civil 
rights complaint, which was dismissed by 
the district court with an order that the 
inmate was to pay defendants’ attorney 
fees in the amount of $400. The Court of 
Appeals for the Seventh Circuit affirmed. 

The Supreme Court reversed and re- 
manded, holding that the inmate’s com- 
plaint that his confinement to segregation 
without a hearing violated due process 
should not have been dismissed and that 
the award of attorneys’ fees was inappro- 
priate. While noting that the inmate’s 
allegations of bias and procedural irreg- 
ularities in a disciplinary hearing, unequal 
treatment, and cruel and unusuai punish- 
ment were insufficient to state a cause of 
action, the Court found that the prisoner’s 
claim that he was unjustifiably placed in 
segregation without a prior hearing was 
adequate at least to require some response 
from defendants by way of affidavit or 
otherwise. The Court emphasized that the 
possibility of a due process violation arises 
where, as here, a complaint alleges that 
segregation was unnecessary because the 
prisoner’s offense did not involve violence, 
the prisoner did not present a clear and 
present danger, and where there was no 
suggestion in the record that immediate 
segregation was necessitated by emergency 
conditions. Hughes v. Rose, 101 S. Ct. 
173 (1980), 17 CLB 349. 


§ 41.55. —Immunity 

Court of Appeals, 2d Cir. A New York 
state prisoner filed a civil rights complaint 
seeking to set aside criminal conviction re- 
sulting from a guilty plea and requesting 
compensatory and punitive damages. The 
complaint alleged that the prosecutor had 
misrepresented to him and the court that 
a grand jury had returned an indictment 
relating to an arrest in August 1975, and 
that the prosecutor had breached his 
promise to make no statement at sentenc- 
ing by recommending that he receive the 
maximum sentence. The state appellate 
division had remanded the case for re- 
sentencing on the grounds that the prose- 
cutor had failed to honor his promise, but 
the petitioner was eventually resentenced 
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to the same term he had previously re- 
ceived. 

The district court granted defendant’s 
motion for judgment on the pleadings and 
dismissed the action. In affirming, the 
Court of Appeals for the Second Circuit 
noted that the plaintiff could not properly 
raise his request to be set free under the 
civil rights statute since a state prisoner’s 
sole federal remedy is a writ of habeas 
corpus, a remedy that had previously been 
denied to petitioner. The court further 
found that the prosecutor’s conduct in the 
plea-bargaining negotiations merited pro- 
tection under the doctrine of absolute im- 
munity. In so finding, the court cat- 
egorized plea bargaining as a “quasi-ju- 
dicial” function rather than merely “in- 
vestigative,” which would have subjected 
it to only a qualified “good faith” im- 
munity. Taylor v. Kavanagh, 640 F.2d 


450 (1981), 17 CLB 457. 


§ 41.75. Transfer of prisoners 

Court of Appeals, 2d Cir. Petitioner, an 
inmate of a Vermont state prison, brought 
an injunction in the district court seeking 
an order directing the Attorney General 
and the Director of the Bureau of Prisons 
not to accept him into federal prison with- 
out a showing that there was a specialized 
treatment program available for him in the 
federal prison system which was not avail- 
able in state prison. 

The Court of Appeals for the Second 
Circuit affirmed the district court’s denial 
of the injunction, holding that the transfer 
of a prisoner from a state to a federal in- 
stitution, pursuant to a contract authorized 
by statute whereby the United States 
agreed to accept up to forty Vermont 
prisoners, did not require a determination 
by the Director of the Bureau of Prisons 
that the prisoner was in need of specialized 
treatment. The court found that nothing 
in the relevant statute (18 U.S.C. § 5003) 
or its legislative history suggested that such 
a prior determination is necessary. Howe 
v. Civiletti, 625 F.2d 454 (1980), 17 
CLB 172. 


42. ANCILLARY PROCEEDINGS 
EXTRADITION 


§ 42.50. Requirements 


U.S. Supreme Court A Pennsylvania state 
prisoner brought a civil rights action based 
on alleged constitutional violations arising 
from his transfer to New Jersey. The dis- 
trict court dismissed the complaint, and 
the Court of Appeals for the Third Circuit 
vacated and remanded for further pro- 
ceedings. 

The Supreme Court affirmed, holding 
that a prisoner incarcerated in a jurisdic- 
tion that has adopted the Uniform Crim- 
inal Extradition Act is entitled to the 
procedural protections of that Act, par- 
ticularly the right to a pretransfer hearing 
before being transferred to another juris- 
diction pursuant to an article of the Inter- 
state Agreement on Detainers providing a 
procedure by which the prosecutor of the 
receiving state may initiate the transfer. 
Cuyler v. Adams, 101 S. Ct. 703 (1981), 
i? CLB 33s. 


JUVENILE DELINQUENTS AND 
YOUTHFUL OFFENDERS 


§ 42.70. Juvenile delinquents 


§ 42.110. —yYouthful offender 


Court of Appeals, 3d Cir. The district 
court granted a writ of habeas corpus di- 
recting officials of the U.S. Bureau of 
Prisons to transfer the prisoner to an insti- 
tution at which he would be segregated 
from adult offenders as prescribed by the 
Youth Corrections Act. The Court of Ap- 
peals for the Third Circuit reversed and 
remanded, holding that a prisoner who 
was given a consecutive sentence of life 
imprisonment as an adult offender while 
serving a Youth Corrections sentence 
could be returned to the general prison 
population since the judge who imposed 
the adult sentence made a specific finding 
that the prisoner could not benefit from 
treatment as a youth offender. Thompson 
v. Carlson, 624 F.2d 415 (1980), 17 
CLB 174. 
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PART V—CONSTITUTIONAL GUARANTEES 


43. ADMISSIONS AND 
CONFESSIONS 


GROUNDS FOR EXCLUSION; 
GENERALLY 


§ 43.00. Involuntariness and coercion 


Court of Appeals, 5th Cir. Defendant was 
convicted of attempting to escape from a 
correctional institution. On appeal, he 
argued that a confession made by him to 
the FBI should not have been admitted 
since he had undergone surgery less than 
twelve hours before. 

The Court of Appeals for the Fifth Cir- 
cuit affirmed the conviction, holding that 
defendant’s confession was voluntary and 
admissible since he had been advised of 
his Miranda rights and, even though he 
had recently undergone surgery and was 
experiencing some discomfort, he had 
indicated his willingness to talk and ap- 
peared alert. Moreover, the court ob- 
served that there had been medical testi- 
mony that the drugs administered to 
defendant would have had only minimal 
effects by the time of the interview. United 
States v. Martinez-Perez, 625 F.2d 541 
(1980), 17 CLB 171. 


Arizona Defendant, convicted of deadly 
assault, argued on appeal that his confes- 
sion was involuntary and should have 
been suppressed by the trial court. It was 
alleged that defendant, while an inmate 
at a state prison, stabbed another inmate. 
Following the incident, a prison disciplin- 
ary proceeding was instituted; defendant 
was found guilty of a rules infraction and 
sentenced to thirty days in isolation, which 
entailed the loss of a number of privileges. 

While defendant was in isolation, he 
was interviewed by officers investigating 
the stabbing; after being advised of his 
rights, he gave them a statement which 
was introduced, over objection, at his trial. 

Defendant urged that the statement was 
involuntary because (1) it was induced by 
a promise that he would be released from 
isolation and (2) conditions in isolation 
were so intolerable that his free will was 
overborne. 

At trial, the investigating officer had 
testified as follows: 
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Q. Did you tell (defendant) that you 
could get him out of (isolation)? 


A. I did not. I mentioned it to (de- 
fendant) that in the spirit of co- 
operation I would mention it to (the 
warden) and that would be (the 
warden’s) decision as to whether he 
remained in the hole or was taken 
out. 

The record also disclosed that when 
confined in isolation, an inmate’s shower 
and exercise privileges are restricted and 
the inmate is deprived of dessert with 
meals, television, radio, tobacco, shoes, 
and personal articles; the isolation cells 
were also described as being located in a 
section which was substantially hotter than 
the rest of the prison when defendant was 
housed there during the summer months. 

On appeal, the conviction was affirmed. 
The Supreme Court of Arizona stated that 
“a confession, in order to be voluntary 
within the meaning of the due process 
clause, must not have been obtained by 
any direct or implied promises, however 
slight.” However, it noted, a “promise... 
couched in terms of a mere possibility or 
an opinion . . . is not deemed to be a 
sufficient promise so as to render a con- 
fession involuntary.” 

Here the officer’s mere representations 
that he would advise the warden of de- 
fendant’s cooperation and that such co- 
operation could have an effect on his re- 
lease from isolation was not sufficient to 
render the confession involuntary. 

Moreover, the court found that defen- 
dant had brought up the question of his 
release from isolation. Even if the offi- 
cer’s representation amounted to a prom- 
ise of release, the court said that defen- 
dant, having solicited the promise, could 
not then complain that he was the victim 
of its “compelling influence.” 

Defendant’s second contention was also 
rejected; the Arizona high court recog- 
nized that “conditions of confinement can 
be so severe that the prisoner may be 
willing to give a confession merely to 
escape the intolerable imprisonment.” 
While finding that the conditions in isola- 
tion were hardly comfortable, the court 
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ruled that they were not “intolerable 
enough to justify invalidating the confes- 
sion on that ground.” State v. McVay, 
617 P.2d 1134 (1980), 17 CLB 365. 


§ 43.20. —Trickery 

Minnesota Defendant, convicted of utter- 
ing a forged check, argued on appeal that 
his written confession should have been 
suppressed as the product of a coercive 
police interrogation. 

At trial, a detective who had questioned 
defendant after his arrest readily admitted 
that he had employed “stress-inducing” 
techniques in obtaining the confession. 
The detective stated: 


I explained to [defendant] that there 
were [sic] a strong possibility that if we 
did not get a truthful statement from him 
that I would attempt to charge him with 
everything I possibly could. My exact 
words were, “I’m going to load you up 
with so much that you’re going to be 
round shouldered.” This was an at- 
tempt to put stress on the defendant. 


The detective acknowledged that he lied 
to defendant when threatening to charge 


him with certain additional crimes not re- 
lated to the check-passing incident. 

The detective then informed defendant 
of his Miranda rights and proceeded to 
interrogate him; he admitted that during 
the questioning, he attempted to place 
additional stress on defendant by “violat- 
ing his body space” (i.e., approaching de- 
fendant closely). After being interrogated 
in this manner, defendant gave a written 
confession to another officer; the confes- 
sion was admitted at trial over defendant’s 
objection. 

On appeal, the conviction was reversed 
and a new trial ordered. The Supreme 
Court of Minnesota unequivocally con- 
demned the police interrogation that oc- 
curred in this case. The intentional lies, 
threats, and physical intimidation that pre- 
ceded defendant’s confession “clearly ex- 
ceed[ed] the bounds of responsible law 
enforcement and [were] obviously de- 
signed to extort confessions from defen- 
dants rather than seek the truth.” 

The court went on to state that “given 
the unfair and coercive context of the 
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officer’s interrogation, defendant under- 
standably chose to sign the written con- 
fession.” Therefore, it held, defendant’s 
confession was not the voluntary product 
of his free and unconstrained will and 
should have been suppressed. State v. 
Garner, 294 N.W.2d 725 (1980), 17 
CLB 186. 


§ 43.40. Delay in arraignment 


Colorado Defendant, charged with mur- 
der, argued to the trial court that the sixty- 
two-hour delay between his arrest and his 
arraignment mandated suppression of a 
tape-recorded statement obtained from 
him by police during that period. 

Defendant was arrested on December 
11 after walking into police headquarters 
and confessing to a homicide that had oc- 
curred in a neighboring town several days 
earlier. After being advised of his Miran- 
da rights, he gave a written statement, con- 
sented to a search of his apartment, and 
was formally booked. 

On December 12, he was returned to 
the neighboring town; after his arrival, he 
was repeatedly advised of his rights and 
questioned. The interrogations continued 
through the following day, culminating in 
a three-and-a-half-hour tape-recorded ses- 
sion. On December 14, defendant was ar- 
raigned before a magistrate. Sixty-two 
hours had elapsed since his arrest. 

The trial court, in ruling on defen- 
dant’s motion to suppress, found that de- 
fendant had been advised fully of his 
Miranda rights and knowingly and freely 
waived those rights at each interrogation. 
However, it ordered suppression of the 
three-and-a-half-hour tape-recorded state- 
ment on the ground that it was obtained in 
violation of a statute which provides: “If 
a police officer . . . makes an arrest, either 
with or without a warrant, the arrested 
person shall be taken without unnecessary 
delay before the nearest available county 
or district judge.” 

The state took an interlocutory appeal 
from the trial court’s decision, and on ap- 
peal, the order of suppression was reversed 
and the case remanded for additional 
findings. 

The Supreme Court of Colorado agreed 
that the sixty-two-hour lapse of time be- 
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tween defendant’s arrest and arraignment 
was an unnecessary delay (i.e., one not 
reasonably related to the administrative 
procedures attendant to an arrest). How- 
ever, it declined to adopt a per se rule of 
exclusion for the statutory violation. 
Rather, said the court, a defendant should 
establish that some prejudice resulted 
from the unnecessary delay. 

In determining the existence of preju- 
dice, the court held that “the proper in- 
quiry is whether the unnecessary delay 
reasonably contributed to the acquisition 
of the challenged evidence.” 

Noting that the trial court had not ad- 
dressed the issue of prejudice, the Colora- 
do high court remanded the case for that 
additional determination. People  v. 
Heintze, 614 P.2d 367 (1980), 17 CLB 
180. 


VIOLATION OF MIRANDA 
STANDARDS AS GROUNDS 
FOR EXCLUSION 


§ 43.70. Prerequisite of custodial 
interrogation 
U.S. Supreme Court Defendant was con- 
victed in Rhode Island court of murder, 
kidnapping, and robbery, and, on appeal, 
the Rhode Island Supreme Court set aside 
the conviction after concluding that de- 
fendant’s rights were violated when he 
was interrogated in the absence of counsel. 
The Supreme Court vacated the judg- 
ment and remanded, holding that for 
Miranda purposes, the term “interroga- 
tion” refers only to any words or actions 
on the part of the police that the police 
should know are reasonably likely to 
elicit an incriminating response from the 
suspect. In this case, the statements by 
police did not rise to the level of an in- 
terrogation because the police reference 
to the danger to children if the shotgun 
were found by them was not a statement 
reasonably likely to elicit defendant’s in- 
criminating response which led the offi- 
cers to the weapon. The Court thus found 
that defendant was neither subjected to 
explicit interrogation nor its functional 
equivalent since the officers could have no 
reasonable expectation that their dialogue 
would elicit an incriminating response 


from defendant or that defendant would 
be susceptible to an appeal to his con- 
science concerning the safety of children. 
Rhode Island v. Innis, 100 S. Ct. 1682 
(1980), 17 CLB 74. 


Court of Appeals, 8th Cir. Defendant, a 
bank employee, was convicted of embez- 
zling from a federally insured bank. On 
appeal, she argued that statements made 
by her had been improperly admitted at 
trial in violation of Miranda. 

The Court of Appeals for the Eighth 
Circuit affirmed the conviction, holding 
that Miranda warnings were not necessary 
since her interrogation had not been cus- 
todial. The court noted that absence of a 
formal arrest or the informing of a suspect 
that he or she need not answer questions 
does not automatically render an interro- 
gation noncustodial, but that the circum- 
stances of this case indicated that defen- 
dant was not in custody. The agents here 
calling at her home informed her that she 
was not under arrest and was free to re- 
fuse to answer any questions if she so 
desired. Nevertheless, she agreed to talk 
to them and was at all times free to de- 
part, free to answer questions, and free 
to request the agents to leave. United 
States v. Jones, 630 F.2d 613 (1980), 17 
CLB 261. 


§ 43.80. 


—tLack of “interrogation” 
motive 


Court of Appeals, D.C. Cir. Defendant 
was convicted in the district court of at- 
tempted bank robbery after objecting to 
the admission into evidence of his con- 
fession. 

On appeal, the Court of Appeals for the 
District of Columbia Circuit affirmed the 
conviction, holding that defendant’s state- 
ment was voluntarily given and was not 
the result of a violation of his Miranda 
rights. The court noted that after defen- 
dant had been fully advised of his rights 
and had declined to answer questions, it 
would have been improper to interrogate 
him about the bank robbery. Here, how- 
ever, the court found that the confession 
followed a casual comment by the detec- 
tive to defendant about what a shame it 
was for defendant’s cousin to “get away” 
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after committing so many bank robberies 
while defendant had been caught. In so 
holding, the court observed that the to- 
tality of circumstances surrounding the 
admission of the inculpatory statement 
must be examined in determining whether 
defendant’s remarks were made in re- 
sponse to interrogation and whether his 
will was overborne. United States v. Hack- 
ley, 636 F.2d 493 (1980), 17 CLB 354. 


§ 43.105. Waiver of Miranda rights 
Court of Appeals, 9th Cir. Defendant was 
convicted in the district court of possession 
of cocaine with intent to distribute. 

On appeal, the Court of Appeals for the 
Ninth Circuit reversed, holding that de- 
fendant’s invocation of his right to remain 
silent was not scrupulously honored where 
defendant, who stated that he did not want 
to talk about drugs in his van but that he 
would be willing to provide other informa- 
tion, was asked about the drugs in the van 
prior to the passage of a significant time 
period or fresh Miranda warnings. While 
noting that statements made after an initial 
exercise of the right to remain silent are 
admissible where the individual’s right to 
cut off questioning has been scrupulously 
honored, the court concluded that here the 
incriminating statements elicited after re- 
fusal to discuss drugs in the van were ren- 
dered inadmissible. United States v. 
Lopez-Diaz, 630 F.2d 661 (1980), 17 
CLB 262. 


§ 43.125. 


—Effect of request for 
counsel 


Court of Appeals, 10th Cir. Defendant 
was convicted in the district court of first 
degree murder for killing his wife. On 
appeal, he argued that continued question- 
ing after his request to consult an attorney 
was made destroyed the admissibility of 
the confession as evidence. 

The Court of Appeals for the Tenth 
Circuit affirmed the conviction, holding 
that, while an interrogation must cease if 
at any time the individual in custody in- 
dicates that he wants to remain silent, this 
rule was observed here since no incrimi- 
nating statements were made after the 
suggestion by defendant that he desired to 


consult an attorney. In this case, defen- 
dant signed a waiver of rights, but before 
he indicated that he desired to consult an 
attorney, he stated that he was “a murder- 
ing s.o.b. and I can go get a gun and come 
back and kill all of you and get away with 
it because [a named attorney] will get me 
off.” The court found that this statement 
had probative value and was admissible 
since it was made prior to his request for 
an attorney. United States v. Tecumseh, 
630 F.2d 749 (1980), 17 CLB 262. 


§ 43.135. Silence as an admission 


U.S. Supreme Court Respondent was ar- 
rested while driving a car stolen from a 
man strangled to death less than a week 
earlier. At his Michigan state trial for first- 
degree murder, a detective testified that he 
interviewed respondent shortly after his 
arrest and, after giving respondent his 
Miranda warnings, asked him about the 
stolen car. According to the detective, re- 
spondent stated that he had stolen the car 
in Ann Arbor from a location about two 
miles from the local bus station, but when 
respondent took the stand in his own be- 
half, he stated that he took the car from 
a parking lot adjacent to the bus station. 
On cross-examination, the prosecutor 
commented on respondent’s failure to tell 
his parking lot story at the time he was 
arrested, and when asked whether he told 
a different story to the detective, respon- 
dent denied having ever spoken to the 
detective. 

After his conviction for first-degree 
murder, the Michigan Court of Appeals 
affirmed and the Michigan Supreme Court 
denied leave to appeal. The respondent 
then sought a writ of habeas corpus in 
district court, which was denied, but the 
Court of Appeals for the Sixth Circuit re- 
versed, holding that the prosecutor’s ques- 
tions about respondent’s post-arrest failure 
to tell officers the same story he told the 
jury violated due process under the rule 
of Doyle v. Ohio, 426 U.S. 610 (1976). 

The Supreme Court reversed the judg- 
ment of the court of appeals, holding that 
while Doyle bars ‘he use against a criminal 
defendant of silence maintained after re- 
ceipt of government assurances, it does 
not apply to cross-examination that merely 
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inquires into prior inconsistent statements. 
The Court reasoned that such questioning 
makes no unfair use of silence because a 
defendant who voluntarily speaks after re- 
ceiving Miranda warnings has not been 
induced to remain silent; rather, as to the 
subject matter of the statements, the de- 
fendant has not remained silent at all. The 
Court further observed that while each of 
two inconsistent descriptions of events may 
be said to have involved “silence” insofar 
as each omitted facts included in the other 
version, Doyle does not require such a 
formalistic understanding of “silence.” 
Anderson v. Charles, 100 S. Ct. 2180 
(1980), 17 CLB 78. 


§ 43.140. Statements to persons other 
than police 


U.S. Supreme Court After respondent was 
indicted for armed robbery of a bank, and 
while he was in jail pending trial, govern- 
ment agents instructed an informant who 
was then an inmate confined in the same 
cellblock as respondent to be alert to any 
statements made by federal prisoners but 
not to initiate conversations with respon- 
dent regarding the charges against him. 


The informant reported an incriminating 
statement and testified at respondent’s 


trial. The district court denied respon- 
dent’s motion to vacate his sentence on 
the ground that the introduction of the 
informant’s testimony interfered with and 
violated his Sixth Amendment right to the 
assistance of counsel. However, the Court 
of Appeals for the Fourth Circuit reversed, 
holding that the government’s actions im- 
paired respondent’s Sixth Amendment 
rights under Massiah. 

The Supreme Court affirmed, holding 
that the admission at trial of respondent’s 
statement to the informant violated the 
Sixth Amendment. The Court reasoned 
that by intentionally creating a situation 
likely to induce respondent to make in- 
criminating statements without the as- 
sistance of counsel, the government vi- 
olated respondent’s Sixth Amendment 
right to counsel. In reaching the con- 
clusion that the incriminating statements 
were “deliberately elicited” from respon- 
dent within the meaning of Massiah, the 
Court gave particular weight to the facts 
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that the informant was acting under in- 
structions as a paid informant for the 
government while ostensibly no more than 
a fellow inmate, and that respondent was 
in custody and under indictment at the 
time. The Court further found that re- 
spondent could not be held to have waived 
his right to assistance of counsel since 
respondent was unaware that the infor- 
mant was acting for the government. 
United States v. Henry, 100 S. Ct. 2183 
(1980), 17 CLB 79. 


Court of Appeals, D.C. Cir. In a prosecu- 
tion arising out of the assassination of the 
former Chilean Ambassador to the United 
States and an American associate, seven 
defendants were convicted of conspiracy 
to murder a foreign official, first-degree 
murder, and other related offenses. 

On appeal, the Court of Appeals for 
the District of Columbia Circuit reversed 
as to three defendants, holding that in- 
criminating post-arrest statements made by 
one defendant to an informant who was a 
fellow-inmate were improperly admitted. 
The court particularly noted that the wit- 
ness’ freedom on probation was contin- 
gent, in the words of his sentencing 
judge, on his “coming through” as an in- 
formant who was to “forge ahead on [his] 
own” and “go all out.” The court further 
took into account that the witness’ ability 
to “ingratiate” himself with criminals was 
part of his stock in trade and he did in- 
gratiate himself with one defendant while 
they were fellow inmates. The court re- 
versed as to another two defendants since 
the inadmissible testimony as to the one 
defendant was prejudicial to them in view 
of the inadequate curative instructions 
which did not tell the jury that it must not 
consider admissions of one defendant as 
evidence against any other defendant. 
United States v. Sampol, 636 F.2d 621 
(1980), 17 CLB 355. 


Court of Appeals, 5th Cir. After his con- 
viction of conspiracy to pass Treasury 
bills, defendant appealed on the grounds 
that his statement made to British officers 
was improperly admitted since he had not 
been advised of his rights under Miranda. 

The Court of Appeals for the Fifth 
Circuit affirmed the conviction, holding 
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that statements obtained by foreign officers 
conducting interrogations in their own 
nations are generally admissible despite 
failure to give Miranda warnings to the 
accused. The exceptions to this rule are 
when (1) the conduct of the foreign of- 
ficers shocks the conscience of an Ameri- 
can court or (2) American officials 
participated in the foreign search or in- 
terrogation or the foreign authorities were 
acting as agents for their American coun- 
terparts. In this case, the court found 
that the British officers were not acting as 
agents of American officers where defen- 
dant was detained before the American 
agent arrived. The American agent inter- 
viewed defendant only after first obtaining 
permission from British authorities, and 
the British and American officers did not 
exchange information regarding their sep- 
arate interrogations of defendant. United 
States v. Heller, 625 F.2d 594 (1980), 
17 CLB 170. 


§ 43.150. Use of statement obtained 
in violation of Miranda— 
impeachment exception 

Court of Appeals, 5th Cir. After his con- 
viction for possession of cocaine with in- 
tent to distribute it, defendant appealed on 
the grounds that the statements made by 
him in violation of his Miranda rights had 
been improperlv admitted at trial during 
rebuttal. 

In affirming the conviction, the Court of 
Appeals for the Fifth Circuit held that 
although the statements made by defen- 
dant shortly after his arrest were sup- 
pressed as having been obtained in viola- 
tion of his Miranda rights, the use of such 
statements for impeachment on rebuttal 
by the government was proper since the 
questions which elicited defendant’s re- 
sponses during cross-examination were 
within the confines of his direct testimony. 
The court commented that the statements 
conflicted with defendant’s trial testimony 
regarding the details of his agreement to 
transport suitcases which were found to 
contain heroin and tended to impeach his 
credibility. United States v. Rada-Solano, 
625 F.2d 577 (1980), 17 CLB 171. 
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44. CONFRONTATION OF 
WITNESSES 

§ 44.15. Co-defendant’s out-of-court 
statements 
§ 44.30. —Limitation on right to 
cross-examine 
Court of Appeals, 4th Cir. Defendants 
were convicted of conspiratorial and sub- 
stantive offenses of misappropriating fed- 
eral funds, and they appealed. 

The Court of Appeals for the Fourth 
Circuit reversed and granted a new trial, 
holding that refusal to permit defense 
counsel to question a witness for the 
prosecution fully on  cross-examination 
concerning various fraudulent financial 
schemes in which the witness was engaged 
was prejudicial. The court explained that 
the conduct that the defense counsel 
sought to expose was probative of the 
witness’ truthfulness because it established 
a pattern of fraudulent activity that, if re- 
vealed, would have placed the witness’ 
credibility in question. The court thus 
found that a trial judge’s discretion under 
the rule governing cross-examination of a 
witness to show prior bad acts is not 
absolute and may not foreclose a legiti- 
mate inquiry into a witness’ credibility. 
United States v. Leake, 642 F.2d 715 
(1981), 17 CLB 461. 


§ 44.45. Harmless error 


Ohio Defendant, convicted of bribery, ar- 
gued on appeal that there should be a re- 
versal because extrajudicial statements 
made by his nontestifying co-defendant 
were introduced at their joint trial; this, 
claimed defendant, amounted to a viola- 
tion of his right of cross-examination as 
guaranteed by the confrontation clause of 
the Sixth Amendment. 

Defendant, a police sergeant, and his 
co-defendant, Porter, a court bailiff, were 
jointly indicted and tried for bribery. 
Rosalie Pollard, the principal state wit- 
ness, testified at trial that Porter had 
offered to put her in contact with police 
officers who would, for $2,000, arrange 
to have vehicular homicide charges pend- 
ing against her husband reduced or 
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dropped. After having several such con- 
versations with Porter, she was telephoned 
by defendant and had a similar discussion 
with him. 

Mrs. Pollard then contacted federal 
authorities who tape recorded her subse- 
quent conversations with both Porter and 
defendant. Finally, a meeting was ar- 
ranged with defendant; while federal and 
local authorities surreptitiously watched, 
defendant accepted $1,000 from Mrs. Pol- 
lard and was immediately arrested. 

Defendant objected to the admission of 
Porter’s statements to Mrs. Pollard which 
contained indirect references to himself. 
Porter did not testify at trial. 

On appeal, the conviction was affirmed. 
The Supreme Court of Ohio held that the 
rationale of Bruton v. United States, 391 
U.S. 123 (1968), was applicable to this 
case. Bruton, observed the court, held: 


{I]n a joint trial of two defendants, a 
confession of one co-defendant who did 
not testify could not be admitted into 
evidence even with a limiting instruc- 
tion that the confession could only be 
used against the confessing defendant. 
The rationale of Bruton was that the 
introduction of a potentially unreliable 
confession of one defendant which im- 
plicates another defendant without being 
subject to cross-examination deprives 
the latter defendant of his right to 
confrontation guaranteed by the Sixth 
Amendment. 


In so ruling, the Ohio high court re- 
jected the state’s argument that Bruton 
and its progeny were distinguishable on 
the grounds that those cases involved con- 
fessions made to police, while here the 
statements were made to a nonpolice wit- 
ness. 

However, it found that independent 
evidence of defendant’s guilt was so over- 
whelming as to “render admission of the 
contested statements harmless beyond a 
reasonable doubt.” Thus, invoking the 
harmless error doctrine, the court sus- 
tained defendant’s conviction. State v. 
Moritz, 407 N.E.2d 1268 (1980), 17 
CLB 185. 


45. RIGHT TO COUNSEL 


SCOPE AND EXTENT OF 
RIGHT GENERALLY 

§ 45.15. Absence of counsel during 
portion of proceeding 
U.S. Supreme Court Defendant, who had 
been indicted on federal drug charges, 
moved to dismiss her indictment with prej- 
udice on the ground that the conduct of 
federal agents violated her Sixth Amend- 
ment right to counsel when they ques- 
tioned her after her indictment outside the 
presence of her counsel and without his 
knowledge. The district court denied the 
motion and, on appeal, the Court of Ap- 
peals for the Third Circuit reversed. 

The Supreme Court reversed and re- 
manded, holding that even assuming the 
government agents violated her right to 
counsel, dismissal of the indictment was 
unjustified absent a showing of prejudice 
of any kind to the ability of her counsel 
to provide adequate representation. The 
Court reasoned that cases involving Sixth 
Amendment deprivations are subject to the 
general rule that remedies should be 
tailored to the injury suffered from the 
constitutional violation and should not 
unnecessarily infringe on competing in- 
terests, such as the proper administration 
of the criminal justice system. United 
States v. Morrison, 101 S. Ct. 665 (1981), 
17 CLB 351. 


§ 45.30. Waiver 


West Virginia Defendant, convicted of 
murder, argued on appeal that statements 
he made to police were obtained in viola- 
tion of his Sixth Amendment right to 
counsel and should not have been ad- 
mitted at his trial. 

Defendant, wanted for a West Virginia 
murder, was arrested in New Hampshire. 
Counsel was appointed, and after con- 
sultation, defendant waived extradition. 
He was then taken into custody by West 
Virginia state troopers for the two-day 
trip back to that state. En route, the 
troopers advised defendant of his Miranda 
rights and described the strength of the 
evidence against him. Defendant, who 
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was mildly retarded, was lodged in a local 
jail overnight. 

On the following day, the troopers 
learned that defendant held deep religious 
convictions and had spoken to a clergyman 
during the night; they asked whether de- 
fendant had received any consolation and 
whether he had considered his situation. 
Defendant remained silent, but, shortly 
thereafter, said that he wished to make a 
statement, signed a waiver of rights form, 
and confessed to the crime. 

On appeal, the conviction was reversed. 
The Supreme Court of Appeals of West 
Virginia held that defendant’s right to 
counsel had attached at the extradition 
hearing and that it was incumbent on the 
state to prove that he had voluntarily 
waived that right prior to confessing. 

It noted that the troopers had obtained 
the waiver while defendant was in a highly 
restricted and isolated custodial setting; 
the court, scrutinizing the troopers’ be- 
havior, found that they had taken advan- 
tage of defendant’s religious beliefs and 
limited intelligence and had threatened 
him with the incriminating evidence in 
obtaining his waiver. 

Given these circumstances, the state 
had not satisfactorily demonstrated that 
defendant’s waiver of his right to counsel 
was voluntary. State v. Mollohan, 272 
S.E.2d 454 (1980), 17 CLB 464. 


§ 45.35. —Right to defend pro se 


Iowa Defendant was charged with willful 
injury and, at arraignment informed the 
court that he wished to proceed pro se. 
The court appointed an attorney, Smith, 
to provide general advice and assistance 
throughout pendency of the case. 


Thereafter, defendant, who was in 
custody, sought permission to use the 
local bar association’s law library; the trial 
court refused and stated that Smith could 
bring him research material. Defendant's 
attempt to circumvent the court’s ruling 
by discharging Smith was thwarted when 
the court would not allow the discharge. 

At trial, defendant conducted virtually 
his entire defense; Smith’s only active par- 
ticipation was the direct examination of 
defendant. Defendant was convicted. 

On appeal, the conviction was affirmed. 
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The Supreme Court of Iowa rejected de- 
fendant’s claim that he was denied the con- 
Stitutionally required “access to the 
courts” by the trial court’s ruling. 

While Bounds v. Smith, 430 U.S. 817 
(1977), recognized that the ability to per- 
form legal research was “an integral part 
of a [pro se] defendant’s trial preparation 
and a prerequisite to meaningful court ac- 
cess,” said the Iowa high court, personal 
access by pro se defendants was not re- 
quired if an adequate alternative was pro- 
vided. Here, defendant was given an ade- 
quate alternative in the person of Smith, 
who actually assisted him throughout the 
proceedings. 

It also dismissed defendant’s contention 
that denial of his application to discharge 
Smith amounted to a denial of his Sixth 
Amendment rights of self-representation; 
the court stated that defendant was in 
charge of his own defense throughout and 
that while “denial of the right to do legal 
research could be considered one of the 
disadvantages in choosing self-representa- 
tion, it would not rise to the level of a 
deprivation of his Sixth Amendment 
right.” State v. Simon, 297 N.W.2d 206 
(1980), 17 CLB 474. 


TYPE OR STAGE OF 
PROCEEDING 


§ 45.50. Arraignment and preliminary 


hearing 

Court of Appeals, 2d Cir. On appeal from 
his conviction for conspiracy to defraud 
the United States by manufacturing 
counterfeit immigration documents, defen- 
dant argued that statements made by him 
had been improperly admitted at trial in 
violation of his Sixth Amendment right to 
counsel. 

The Court of Appeals for the Second 
Circuit reversed the conviction, holding 
that post-indictment statements made by 
defendant to an Assistant U.S. Attorney 
prior to the appointment of counsel were 
inadmissible where defendant was not 
given any warnings other than the standard 
Miranda warnings and where the record 
suggested that defendant did not under- 
stand the gravity of his position and ap- 
parently hoped that he would aid his case 
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by telling his side of the story. The court 
noted that the indictment marks the point 
after which any questioning of the defen- 
dant by the government can only be used 
for the purpose of buttressing a prima 
facie case. United States v. Mohabir, 624 
F.2d 1140 (1980), 17 CLB 173. 


ADEQUACY AND EFFECTIVENESS 
OF COUNSEL 


§ 45.145. Ineffectiveness 


U.S. Supreme Court Petitioners, former 
employees of an “adult” movie theater and 
bookstore, were convicted of distributing 
obscene materials in violation of a Georgia 
statute and were placed on probation on 
the condition that they make monthly 
installment payments toward the satisfac- 
tion of their fines. When petitioners failed 
to make the payments, their probation was 
revoked and they were ordered to serve 
the remaining portions of their jail sen- 
tences. The Georgia Court of Appeals 
affirmed, and certiorari was granted. 

The Supreme Court vacated and re- 
manded for further consideration, holding 
that the representation of the employees 
by their employer’s counsel may have con- 
stituted a conflict of interest such as to 
deprive the employees of their due process 
rights. The Court noted that the transcript 
of their revocation hearing showed that 
petitioners understood that their former 
employee would pay any fines and that 
they were represented by a single lawyer 
who was paid by the employer and who 
had paid other fines for petitioners. Thus, 
if counsel was influenced in his basic 
strategic decisions by the employer’s in- 
terests, petitioners’ due process rights to 
representation free from conflicts of in- 
terest may not have been respected at the 
revocation hearing. Wood v. Georgia, 101 
S. Ct. 1097 (1981), 17 CLB 455. 


U.S. Supreme Court Two privately retained 
lawyers represented petitioner and two 
others charged with the same murders. 
Petitioner, who was tried first and con- 
victed, made no objection to multiple 


representation. After petitioner's argu- 
ment in Pennsylvania state court that he 
was denied effective assistance of counsel 


was unsuccessful, he sought a writ of 
habeas corpus in the district court, which 
also denied relief. However, the Court of 
Appeals for the Third Circuit reversed, 
holding that the representation of the three 
defendants at trial violated petitioner’s 
Sixth Amendment right to counsel. 

The Supreme Court reversed, holding 
that multiple representation does not vi- 
olate the Sixth Amendment unless it gives 
rise to an actual conflict of interest and 
that the possibility of a conflict of interest 
arising from multiple representation is 
not sufficient to impugn a criminal con- 
viction. The Court further held that unless 
a trial court knows or reasonably should 
know that a particular conflict exists, the 
court itself need not initiate an inquiry 
into the propriety of multiple representa- 
tion, and that unless the trial court fails 
to afford the defendant who objects to 
multiple representation an opportunity to 
show that potential conflicts imperil his 
right to a fair trial, a reviewing court can- 
not presume that the possibility for con- 
flict resulted in ineffective assistance of 
counsel. Rather, the Court observed, a de- 
fendant must demonstrate that an actual 
conflict of interest adversely affected the 
adequacy of his representation. Cuyler v. 
Sullivan, 100 S. Ct. 1708 (1980), 17 
CLB 75. 
§ 45.185. —Failure of trial counsel 
to protect clients’ 
appelate rights 
Court of Appeals, 5th Cir. A Florida state 
prisoner filed a petition for habeas corpus, 
claiming that his retained counsel failed 
to perfect an appeal of his state court 
conviction after promising to do so and 
falsely stated in open court at the time the 
judgment was rendered that an appeal had 
already been filed. The Fifth Circuit’s 
original decision denying relief was va- 
cated by the Supreme Court, 100 S. Ct. 
3032 (1980), and on remand, the Fifth 
Circuit affirmed the original order of the 
district court granting habeas corpus relief. 

On petition for rehearing, the Fifth 
Circuit denied the petition, holding that 
when a lawyer does not perform his 
promise to his client that an appeal would 
be taken, fairness required that the de- 
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ceived defendant be granted an out-of- 
time appeal. The court thus extended to 
the post-trial phase the rationale of the 
Supreme Court’s ruling in Cuyler v. Sul- 
livan, 446 U.S. 335 (1980), where it was 
held that ineffective assistance of retained 
counsel at trial could provide the basis 
for federal habeas corpus relief under the 
Sixth Amendment. Perez v. Wainwright, 
640 F.2d 596 (1981), 17 CLB 458. 


CONFLICT OF INTEREST 


§ 45.200. Representation of 


co-defendants 


§ 45.205. —Interpretations by state 


courts 


Florida Defendant was convicted of mur- 
der. He and a key witness, Strouder, had 
both been indicted, and one attorney, Mc- 
Kee, was appointed to represent both. The 
state agreed to dismiss the charges against 
Strouder in return for her testimony 
against defendant. McKee continued to 
represent both parties at trial and brought 
out the fact that he was Strouder’s at- 
torney. 

Held, conviction reversed and case re- 
manded. The court found that, because of 
the state’s use of Strouder’s testimony 
against defendant, there existed a substan- 
tial actual conflict between the interests 
of the two parties. The right to assistance 
of counsel pursuant to the Sixth Amend- 
ment contemplates legal representation 
that is unimpaired by the existence of con- 
flicting interests being represented by a 
single attorney, as was the case here. It 
went on to hold that even in the absence 
of an objection to joint representation or 
motion for separate representation, where 
actual conflict of interest or prejudice to 
the appellant is shown, the court’s action 
in making the joint appointment and 
allowing the joint representation to con- 
tinue is reversible error. Foster v. State, 
387 So. 2d 344 (1980), 17 CLB 265. 


46. CRUEL AND UNUSUAL 
PUNISHMENT 


§ 46.05. Death penalty 


§ 46.10. —Statutory requirements 


U.S. Supreme Court After defendant was 
convicted in Georgia state court of murder 
and aggravated assault, he was sentenced 
to death under a provision of the state 
statute whereby a person convicted of 
murder may be sentenced to death if it is 
found beyond a reasonable doubt that the 
offense “was outrageously or wantonly 
vile, horrible or inhuman in that it in- 
volved torture, depravity of mind, or an 
aggravated battery to the victim.” The 
evidence showed that petitioner went to 
the trailer of his mother-in-law, where his 
estranged wife was living, and fired a shot- 
gun through the windows, killing his wife 
instantly. Petitioner then entered the 
trailer, where he struck and injured his 
fleeing daughter and shot to death his 
mother-in-law. The Georgia Supreme 
Court affirmed the imposition of the death 
sentence. 

The Supreme Court reversed as to the 
death sentence, holding that the Georgia 
Supreme Court adopted such a broad and 
vague construction of the death sentence 
statute as to violate the Eighth and Four- 
teenth Amendments, since there was noth- 
ing in the words “outrageously or wan- 
tonly vile, horrible or inhuman,” standing 
alone, that implied any inherent restraint 
on the arbitrary and capricious infliction 
of the death sentence. The Court noted 
that, while its earlier decisions interpreting 
the Georgia statute held that a death 
sentence could be imposed only if the 
evidence demonstrated “torture, depravity 
of mind, or an aggravated battery to the 
victim,” the Georgia courts had not so 
limited the statute in the present case since 
petitioner did not torture or commit an 
aggravated battery upon his victims or 
cause either of them to suffer any physical 
injury preceding their deaths. Godfrey v. 
Georgia, 100 S. Ct. 1759 (1980), 17 CLB 
75. 


47. DOUBLE JEOPARDY 


§ 47.00. In general 


U.S. Supreme Court Defendant was con- 
victed of federal racketeering offenses and 
was sentenced as a dangerous special 
offender to two consecutive ten-year prison 
terms. The Court of Appeals for the 
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Second Circuit affirmed the conviction 
while dismissing the government’s appeal 
of the sentence. 

The Supreme Court reversed and re- 
manded, holding that the provision of the 
Organized Crime Control Act of 1970 
granting the government the right under 
certain specified conditions to appeal a 
sentence imposed upon a convicted dan- 
gerous special offender did not violate 
either the guarantee against multiple 
punishment or the guarantee against 
multiple trials inherent in the double 
jeopardy clause. The Court thus found 
that the increase of a sentence does not 
constitute multiple punishment and that a 
criminal sentence need not be accorded 
constitutional finality similar to that which 
attaches to a jury’s verdict of acquittal. 
United States v. DiFrancesco, 101 S. Ct. 
426 (1980) 17 CLB 351. 


§ 47.10. When jeopardy attaches 


U.S. Supreme Court Applicant, who was 
charged in Massachusetts state court in 
two different counties for conduct arising 
out of a single driving incident, applied to 
the Supreme Court for a stay of the state 


court proceedings pending appeal from the 
denial of his request for a temporary re- 
straining order. Justice Brennan denied 
the application, holding that despite the 
fact that the applicant had a potentially 
substantial double jeopardy claim, the 
constitutional claim was premature since 
a jury had not been empaneled or sworn in 
in either state cov i proceeding. Willhauck 
v. Flanagan, 101 S. Ct. 10 (1980), 17 
CLB 349. 


§ 47.20. Mistrials 


Court of Appeals, 6th Cir. During the trial 
of several Tennessee state officials for in- 
fluence peddling under the federal rack- 
eteering statute (RICO), the local media 
published a report that one of the defen- 
dants had allegedly received an anony- 
mous call by a person offering to secure 
for him a “friend” on the jury in exchange 
for $25,000. A mistrial was declared after 
it was learned that at least four jurors had 
been asked about the attempt, even though 
each of the jurors expressed confidence in 
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his or her ability to weigh the evidence 
fairly. 

On appeal, the Court of Appeals for 
the Sixth Circuit held that a retrial of the 
defendants would not violate the double 
jeopardy clause because the mistrial was 
based on “manifest necessity.” The court 
noted that while “manifest necessity” does 
not arise simply because the trial judge 
thinks juror prejudice has arisen, the 
source of the prejudice was substantial in 
this case since there was a significant risk 
that the jurors might be inclined to vote 
for conviction to prove their honesty. 
United States v. Sisk, 629 F.2d 1174 
(1980), 17 CLB 259. 


§ 47.25. —Reason for grant 


Court of Appeals, 4th Cir. After a mistrial 
was declared, defendant’s motion to dis- 
miss the prosecution for conspiracy to dis- 
tribute heroin was denied. 

The Court of Appeals for the Fourth 
Circuit affirmed, holding that the record 
supported the district court’s finding that 
the prosecution witness’ unsolicited testi- 
mony that the defendant was currently 
incarcerated for armed robbery was not 
intentionally designed to provoke defen- 
dant’s mistrial motion. The court based 
its conclusion that a retrial was not pre- 
cluded on double jeopardy grounds on a 
finding that there was no prosecutorial or 
judicial overreaching, misconduct or bad 
faith. United States v. Green, 636 F.2d 
925 (1980), 17 CLB 355. 


New York Defendant, charged with crim- 
inal sale of a controlled substance, sought 
to restrain his impending retrial on 
grounds of double jeopardy. 

After the original trial had begun, the 
chief prosecution witness, an undercover 
police officer, was unexpectedly hospital- 
ized just prior to testifying. The prosecutor 
requested a two-week continuance in ac- 
cordance with the treating physician’s 
prognosis. That motion was denied after 
defense counsel argued that so lengthy a 
continuance would impair defendant’s 
right to a fair trial. The trial court then 
declared a mistrial sua sponte, over de- 
fendant’s objection. 

Defendant commenced this proceeding 
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in the nature of prohibition to bar his 
retrial. He appealed from the decision of 
the intermediate appellate court dismissing 
his petition. On appeal, the judgment dis- 
missing the petition was affirmed and a 
new trial was directed. The New York 
Court of Appeals took cognizance of the 
long-established principle that the double 
jeopardy clause of the federal Constitution 
does not bar a retrial where there exists 
“manifest necessity” for a mistrial. How- 
ever, it noted that a trial court’s discre- 
tionary decision to abort a criminal trial 
will be subjected to “the strictest scrutiny” 
when a mistrial is declared “upon a 
claimed unavailability of crucial prosecu- 
tion evidence . . . since a prosecutor is not 
entitled to a mistrial merely to gain a more 
favorable opportunity to convict.” 

Here, stated the court, the unavailability 
of the crucial evidence was due not to 
prosecutorial misconduct but to the wit- 
ness’ unanticipated hospitalization. 

The New York high court ruled that in 
view of defendant’s strenuous opposition 
to a continuance, the trial judge had no 
alternative but to declare a mistrial and 
thus did not abuse his discretion in doing 
so. Hall v. Potoker, 403 N.E. 2d 1210 
(1980), 17 CLB 89. 


§ 47.40. Implied acquittal 

U.S. Supreme Court A Louisiana state 
prisoner sought state habeas corpus relief, 
contending that the double jeopardy clause 
barred the state from trying him a second 
time where the trial judge granted a 
motion for a new trial on the ground that 
the state had failed to prove its case as a 
matter of law. After the state courts 
denied relief, certiorari was granted. 

The Supreme Court reversed, holding 
that the case was controlled by Burks v. 
United States, 437 U.S. 1, which held 
that the double jeopardy clause precluded 
a second trial once the reviewing court has 
found the evidence legally insufficient to 
support the guilty verdict. In so holding, 
the Court noted that Burks is not to be 
read as holding that the double jeopardy 
protections are violated only when the 
prosecution has adduced no evidence at all 
of the crime or an element thereof. The 
Court also observed that the record did 
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not support the contention that the judge 
granted the motion only because “as a 
thirteenth juror” he entertained doubts 
about the verdict. Hudson v. Louisiana, 
101 S. Ct. 970 (1981), 17 CLB 456. 


§ 47.45. Separate and distinct offenses 
U.S. Supreme Court After defendant was 
convicted of conspiracies to import and 
distribute narcotics, he received con- 
secutive sentences. The court of appeals 
affirmed the convictions and sentence, and 
certiorari was granted. 

The Supreme Court affirmed, holding 
that the imposition of the consecutive 
sentences did not violate the double 
jeopardy clause. The Court noted that 
Congress intended to permit imposition 
of consecutive sentences for offenses of 
conspiracy to import and distribute nar- 
cotics even though such offenses arose 
from a single agreement or conspiracy 
having dual objectives. Furthermore, the 
two statutes passed the Blockburger test, 
which requires each provision to require 
proof of a fact that the other does not. 
Albernaz v. United States, 101 S. Ct. 
1137, 17 CLB 456. 


U.S. Supreme Court After an accident in 
which a car driven by respondent struck 
and killed two children, he was convicted 
for failing to reduce speed to avoid an 
accident in violation of an Illinois statute. 


Respondent was subsequently charged 
with involuntary manslaughter based on 
the same set of facts. The Illinois Supreme 
Court held that the manslaughter prosecu- 
tion was barred by the double jeopardy 
clause of the Fifth Amendment. 

The Supreme Court vacated and re- 
manded, holding that the double jeopardy 
clause did not prevent the subsequent in- 
voluntary manslaughter prosecution. The 
Court observed that the Blockburger test 
to be applied is whether both statutes 
require proof of a fact which the other 
does not, and that if manslaughter by auto- 
mobile does not always entail proof of a 
failure to reduce speed, then the two 
offenses are not the “same” for double 
jeopardy purposes. The Court further 
found that the mere possibility that the 
state will seek to rely on all the ingredients 
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necessarily included in the traffic offense 
to establish an element of its manslaughter 
case would not be sufficient to bar the 
latter prosecution. Illinois v. Vitale, 100 
S. Ct. 2260 (1980), 17 CLB 80. 


§ 47.50. —Same transaction 


U.S. Supreme Court Defendant was con- 
victed in the District of Columbia court 
of rape and killing the same victim in 
perpetration of a rape, and the Court of 
Appeals for the District of Columbia 
affirmed. 

The Supreme Court reversed, holding 
that under the double jeopardy clause, 
punishments may not be imposed for two 
offenses arising out of the same criminal 
transaction unless each offense requires 
proof of a fact which the other does not, 
and conviction for killing in the course of 
a rape cannot be had without proof of all 
of the elements of the offense of rape. The 
Court further found that, for purposes of 
imposing cumulative sentences, Congress 
intended rape to be considered a lesser 
offense of killing in the course of a rape, 
so the imposition of cumulative sentences 
deprived defendant of his constitutional 


right to be deprived of his liberty as 
punishment for criminal conduct only to 
the extent authorized by Congress. Whalen 
v. United States, 100 S. Ct. 1432 (1980), 
17 CLB 74, 


48. DUE PROCESS 


§ 48.00. In general 


U.S. Supreme Court Defendants were con- 
victed after trial of conspiracy to commit 
burglary, grand larceny, and possession 
of burglary tools, which was affirmed by 
the Florida Supreme Court. After the 
Florida Supreme Court denied certiorari, 
appeal was taken te the U.S. Supreme 
Court. The trial was covered by the news 
media, despite defendants’ objection, 
under a provision of the Florida Code of 
Judicial Conduct permitting media cover- 
age subject to the control of the presiding 
judge to ensure a fair trial. 

The Supreme Court affirmed, holding 
that the Constitution does not prohibit a 
state from providing for news media cover- 
age, notwithstanding the objection of de- 
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fendants, as long as the coverage is con- 
sistent with constitutional guarantees. The 
Court observed that Estes v. Texas, 381 
U.S. 532 (1965), did not announce a 
constitutional rule that news coverage of 
criminal trials is inherently a denial of 
due process, and that an absolute consti- 
tutional ban cannot be justified simply 
because there is danger that in some cases 
the media coverage may impair the ability 
of jurors to decide the issue of guilt or 
innocence uninfluenced by extraneous 
matter. The Court further found that de- 
fendants had not shown that the news 
coverage compromised the jury’s ability 
to judge them fairly or that the coverage 
had an adverse impact on the wial par- 
ticipants sufficient to constitute a denial 
of due process. Chandler v. Florida, 101 
S. Ct. 802 (1981), 17 CLB 454. 


Court of Appeals, 1st Cir. After his con- 
viction for murder, petitioner filed for a 
writ of habeas corpus on the grounds that 
the government’s acquiescence to an erro- 
neous assertion by a witness viciated de- 
fendant’s due process rights. 

The Court of Appeals for the First 
Circuit affirmed the district court’s denial 
of the petition, holding that the prosecu- 
tion’s failure to correct a key witness’ 
erroneous assertion that he had not been 
offered any deal for his testimony did not 
constitute denial of due process. The court 
observed that disclosure of the deal could 
not have significantly aided the defense 
counsel in impeaching the witness, whose 
criminal history was revealed to the jury, 
where the only relevance of the deal would 
have been to suggest that the witness had 
something to gain and thus had a motive 
for testifying that the defendant had con- 
fessed the murder to the witness while the 
two were fellow inmates. Breest v. Per- 
rin, 624 F.2d 1112 (1980), 17 CLB 172. 


Court of Appeals, 2d Cir. Defendants 
were convicted on charges of securities 
fraud, mail fraud, and conspiracy, and on 
appeal, one of them raised a due process 
argument regarding the circumstances of 
his arrest. 

The Court of Appeals for the Second 
Circuit affirmed, holding that defendant’s 
abduction from the Bahamas by federal 
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agents when he was arrested pursuant to 
a warrant did not constitute a violation of 
due process. The record showed that CIA 
agents had enticed him by deceitful means 
upon a private airplane to leave the 
Bahamas, made him lie on the floor at 
gunpoint, and twisted his arm. The court 
thus found that custody obtained by ex- 
ecution of a warrant was not invalidated 
because of alleged use of excessive force 
even though defendant may have had a 
suit for damages against the government 
agents involved. The court further found 
that the fact there was an extradition treaty 
with the Bahamas was immaterial where 
the Bahamian government had not sought 
defendant’s return or made any protest. 
United States v. Reed, 639 F.2d 896 
(1981), 17 CLB 459. 


49. EQUAL PROTECTION 
§ 29.00. 


§ 43.10. —Sex crimes 

U.S. Supreme Court After defendant was 
convicted under the California “statutory 
rape” law, he petitioned for a writ of 
certiorari to review a judgment of the 
California Supreme Court upholding the 
constitutionality of the law. 

The Supreme Court affirmed, holding 
that the California law, which defines un- 
lawful sexual intercourse as “an act of 
sexual intercourse accompanied with a 
female not the wife of the perpetrator, 
where the female is under the age of 18 
years,” did not unlawfully discriminate on 
the basis of gender because men alone 
could be held criminally liable thereunder. 
The Court reasoned that gender-based 
classifications are not “inherently suspect” 
so as to be subject to so-called strict scru- 
tiny, but will be upheld if they bear a 
“fair and substantial relationship” to legiti- 
mate state ends. In addition, the equal 
protection clause does not demand that a 
statute necessarily apply equally to all 
persons and recognizes that the sexes are 
not similarly situated in certain circum- 
stances. Michael M. v. Superior Court of 
Sonoma City, 101 S. Ct. 1200 (1981), 17 
CLB 457. 


Court of Appeals, 8th Cir. After his con- 
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viction in Iowa state court for having en- 
gaged in sexual intercourse with a sixteen- 
year-old female when he was over twenty- 
five years of age, the state prisoner 
petitioned the district court for a writ of 
habeas corpus. The district court denied 
the petition. 

On appeal, the Eighth Circuit remanded 
with instructions to issue the writ of habeas 
corpus, holding that the state statute pro- 
hibiting males over twenty-five years old 
from engaging in sexual intercourse with 
females sixteen years old but not punish- 
ing females over twenty-five years old 
from engaging in sexual intercourse with 
males sixteen years old denied equal pro- 
tection, in the absence of a showing that 
the gender-based classification substan- 
tially furthered the statute’s objectives of 
prevention of physical injury, emotional 
trauma, or unwanted pregnancy. Navedo 
v. Preisser, 630 F.2d 636 (1980), 17 
CLB 261. 


50. EX POST FACTO 


§ 50.05. Applicability to sentencing 


U.S. Supreme Court A Florida state pris- 
oner sought a writ of habeas corpus chal- 
lenging the application to him of a change 
in state law with respect to good time 
credits. The Supreme Court of Florida 
denied relief, and certiorari was granted. 

The Supreme Court reversed and re- 
manded, holding that the Florida statute 
violated the ex post facto clause since it 
reduced the amount of good time credit 
of a prisoner whose crime was committed 
before its effective date. The Court ex- 
plained that for a criminal law to be post 
facto, it must be retrospective and dis- 
advantage the offender affected by it. 
Moreover, it pointed out that the effect, 
not the form, of the law determines 
whether it is ex post facto, and although 
the statute on its face applies only after 
an effective date, it was calculated to apply 
to prisoners convicted for acts committed 
before the statute’s effective date. The 
statute thus disadvantaged petitioner since 
it substantially altered the consequences 
attached to a crime already completed. 
Weaver v. Graham, 101 S. Ct. 960 
(1981), 17 CLB 455. 
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53. FREEDOM OF SPEECH AND 
EXPRESSION 


§ 53.00. In general 


§ 53.05. —Speech 


Florida Defendant, charged with making 
anonymous telephone calls with intent to 
annoy, abuse, threaten, or harass the 
recipient, moved to dismiss the accusatory 
instrument on the grounds that the statute 
was overbroad in violation of the First 
Amendment. The trial court agreed and 
dismissed the indictment. The state ap- 
pealed. On appeal, the order was reversed 
and the information reinstated. 

The Supreme Court of Florida ruled 
that the trial judge should not have in- 
validated the statute on freedom of speech 
grounds. It held that 

This statutory provision [was] not di- 

rected at the communication of opinions 

or ideas, but at conduct, that is, the act 
of making a telephone call or a series 
of telephone calls, without disclosing 
identity and whether or not conversation 
ensues, with the intent to annoy, abuse, 


threaten or harass the recipient of the 
call. 


At most, the use of words as the means 
by which to harass another involves con- 
duct’ mixed with speech; the test of over- 
breadth in such a situation, said the court, 
was set down in Broadrick v. Oklahoma, 
413 U.S. 601 (1973): “[W]here conduct 
and not merely speech is involved, we 
believe that the overbreadth of a statute 
must not only be real, but substantial as 
well, judged in relation to the statute’s 
plainly legitimate sweep.” 

The court concluded that the over- 
breadth asserted by defendant was not 
“real and substantial” and determined that 
the statute was constitutional. State v. 
Elder, 382 So. 2d 687 (1980), 17 CLB 
87. 


54. IDENTIFICATION PROCEDURES 


§ 54.10. Suggestiveness of 
identification procedure 

Maine Defendant, convicted of armed 

robbery, argued on appeal that a witness’ 
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identification of him at trial was tainted by 
@ suggestive out-of-court encounter. The 
witness had initially identified defendant 
from a photographic array shown to her 
by police. On the morning of the trial, ap- 
proximately two and one-half years after 
the crime, the witness observed defendant 
in a hallway outside of the courtroom; he 
was handcuffed and in the custody of a 
uniformed officer. 

While conceding that the encounter was 
inadvertent, defendant contended that the 
circumstances were so suggestive that the 
witness’ subsequent in-court identification 
was unreliable and should have been ex- 
cluded. 

On appeal, the conviction was affirmed. 
The Supreme Judicial Court of Maine 
stated that an accused’s “due process right 
to a fair trial is violated when an out-of- 
court confrontation occurs which is un- 
necessarily or impermissibly suggestive and 
which creates a substantial likelihood of 
error in identification.” 

Here the encounter between defendant 
and the witness could not be considered 
unduly suggestive because the witness had 
seen other persons in custody outside of 
the courtroom at various times during the 
same morning; nothing in the record estab- 
lished that defendant was markedly distin- 
guishable from the other prisoners ob- 
served by the witness. As there was no 
defect of constitutional dimension in the 
identification procedure, the issue of re- 
liability had been properly submitted to 
the jury. State v. Flash, 418 A.2d 158 
(1980), 17 CLB 273. 


§ 54.25. Prior identification as 


affecting testimony 
Court of Appeals, 9th Cir. The district 
court granted defendant’s motion for an 
order suppressing identification testimony 
on the ground that it was tainted by his 
illegal arrest, and the government ap- 
pealed. 

The Court of Appeals for the Ninth 
Circuit reversed and remanded, holding 
that the identification of defendant and 
other evidence were not acquired as a re- 
sult of the illegal detention of defendant 
and were thus not subject to suppression 
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on the theory that they were tainted by the 
illegal detention. The court reasoned that 
since the witness’ identification of defen- 
dant was based on his independent recol- 
lection as a co-conspirator with intimate 
knowledge of defendant’s involvement, the 
identification was admissible even though 
the witness had first identified the defen- 
dant to government agents on the basis of 
questioning which was the result of de- 
fendant’s illegal arrest. United States v. 
Humphries, 636 F.2d 1172 (1980), 17 
CLB 356. 


55. RIGHT TO JURY TRIAL 


§ 55.00. In general 


§ 55.05. —Procedural requirements 


U.S. Supreme Court While petitioner’s ap- 
peal from his felony conviction, based 
upon a nonunanimous six-person jury ver- 
dict, was pending in Louisiana Supreme 
Court, Burch v. Louisiana, 441 U.S. 130 
(1979), was decided, holding unconstitu- 
tional those provisions of the Louisiana 


Constitution and Code of Criminal Proce- 
dure that sanctioned conviction of a non- 
petty offense by a nonunanimous jury of 
six. The Louisiana Supreme Court there- 
after affirmed petitioner’s conviction, 
holding that the rule of Burch v. Louisiana 
should not be applied retroactively to 
cases tried by juries empaneled prior to 
the date of that decision. 

The Supreme Court reversed, holding 
that the constitutional principle announced 
in Burch v. Louisiana should be given 
retroactive application. The Court based 
this decision on a finding that retroactive 
application of the Burch rule would not 
have a devastating impact on the admin- 
istration of criminal law since by 1979 
only two states permitted conviction of 
nonpetty offenses by a nonunanimous six- 
member jury. Moreover, the element of 
justifiable reliance on pre-Burch standards 
was minimal since Burch did not overrule 
any prior Supreme Court decisions or in- 
validate a practice of unquestioned legit- 
imacy. Brown v. Louisiana, 100 S. Ct. 
2214 (1980), 17 CLB 79. 
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58. PROHIBITION AGAINST 
UNLAWFUL SEARCHES AND 
SEIZURES 


SCOPE AND EXTENT OF 
RIGHT IN GENERAL 


Constitutionally protected 
areas 


Hawaii Defendants were convicted of car- 
rying unlicensed firearms. Police had re- 
ceived an anonymous telephone report of 
gambling activities occurring in a seventh- 
floor apartment. They secured a vantage 
point on a nearby building and, with the 
aid of binoculars, observed that a crap 
game was in progress. A group of officers 
then proceeded to the apartment, arrested 
defendants, and found the firearms. De- 
fendants argued that they had a reason- 
able expectation of privacy and that the 
binocular-aided observations amounted to 
a search which lacked probable cause and 
was therefore unreasonable. 

Held, convictions reversed. The court 
rejected the prosecution’s argument that 
no search was conducted because there 
was no physical trespass or entry upon the 
premises. It held that police use of the 
binoculars to observe activities that could 
not be seen by the naked eye amounted to 
an intrusion upon the subject’s expectation 
of privacy. The court found that the il- 
legal gambling activities did not take place 
in “open view” simply because the window 
shades were not drawn, stating that “the 
constitution does not require that in all 
cases a person, in order to protect his 
privacy, must shut himself off from fresh 
air, sunlight and scenery.” State v. Ward, 
617 P.2d 568 (1980), 17 CLB 473. 


§ 58.05. 


§ 58.10. 


§ 58.25. —Exigent circumstances 

U.S. Supreme Court The two defendants 
were convicted in New York state court, 
and their convictions were affirmed by the 
New York Court of Appeals. 

The Supreme Court reversed, holding 
that the New York statutes authorizing 
police officers to enter a private residence 
without a warrant and with force, if neces- 
sary, to make a routine felony arrest were 
unconstitutional. The Court observed that 


Property subject to seizure 
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the Fourth Amendment is founded upon 
the sanctity of the home, and in the ab- 
sence of a warrant, a private residence 
cannot be invaded even when it is ac- 
complished under statutory authority and 
with probable cause. The Court further 
noted that a warrantless search of a pri- 
vate residence in a nonemergency situation 
is as repugnant to the Fourth Amendment 
as a warrantless entry for arrest purposes, 
and that search and seizures inside a home 
without a warrant are per se unreasonable 
unless the police can show that they fall 
within one of the exceptions based on the 
presence of “exigent circumstances.” Pay- 
ton v. New York, 100 S. Ct. 1371 (1980), 
17 CLB 73. 


Court of Appeals, D.C. Cir. Defendant 
was convicted of unlawful possession of a 
controlled substance, and he appealed on 
the grounds that evidence was imprcperly 
seized during a warrantless search. 

The Court of Appeals for the District 
of Columbia Circuit affirmed, holding that 
the warrantless search of defendant’s motel 
room was justified by exigent circum- 
stances where another occupant of the 
room, following his arrest, had told police 
that the defendant, who had “a lot of 
dope” and “a gun,” knew that the occu- 
pant had been arrested and would prob- 
ably go back to the room to collect the 
drugs and leave hurriedly. The court 
noted that the police verified that defen- 
dant was occupying the room and though 
the police could observe no occupants, 
there was the possibility that someone was 
in the bathroom in a position to destroy 
evidence. United States v. Allison, 639 
F.2d 792 (1980), 17 CLB 459. 


§ 58.30. —Automobile searches 

Alabama Defendant, convicted of rob- 
bery, argued on appeal that the warrant- 
less search of his pickup truck and re- 
sulting seizure of a firearm were unlawful. 
He asserted that, at the time of the search, 
he had been taken into custody and that 
there was no danger of the truck’s being 
moved from the area or the evidence, con- 
tained in a locked toolbox attached to the 
truck, being destroyed. Since the numer- 
ous police officers at the scene could have 
immobilized the truck easily and effective- 


ly until a warrant was obtained, contended 
defendant, exigent circumstances justifying 
the warrantless search of the truck and 
toolbox were not present. The intermediate 
appellate court agreed and reversed de- 
fendant’s conviction. The state appealed. 

On appeal, the case was reversed and 
remanded for reinstatement of defendant’s 
conviction. The Supreme Court of Al- 
abama, while recognizing that defendant’s 
truck could have been immobilized until 
a warrant was obtained, held that the truck 
was nevertheless a “movable” for pur- 
poses of the “automobile exception” to the 
warrant requirement of the Fourth 
Amendment. 

Quoting the language of Chambers v. 
Maroney, 399 U.S. 42 (1970), it said: 
“For constitutional purposes, we see no 
difference between on one hand seizing 
and holding a car before presenting the 
probable cause to a magistrate and on the 
other hand carrying out an immediate 
search without a warrant. Given probable 
cause to search, either course is reasonable 
under the Fourth Amendment.” 

Moreover, said the court, a second 
exigent circumstance existed, as the war- 
rantless search of a vehicle can be justified 
when “police have probable cause to be- 
lieve an instrumentality which may en- 
danger the public is located within the 
vehicle.” Thus, the court found that the 
search of defendant’s truck comported 
with the Fourth Amendment. Reid v. 
State, 388 So. 2d 208 (1980), 17 CLB 
369. 


§ 58.40. —Border searches 

U.S. Supreme Court Defendants were con- 
victed in the district court of transporting 
illegal aliens, and the court of appeals 
reversed. 

The Supreme Court reversed, holding 
that the objective facts and circumstantial 
evidence suggesting that a particular 
vehicle was involved in transporting 
aliens illegally into the country provided 
a sufficient basis to justify an investigative 
stop by border agents. The Court advised 
that in determining what cause suffices to 
authorize the police to stop a person, the 
whole picture must be taken into account 
to see whether there was a basis for the 
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suspicion that the particular individual 
being stopped was engaged in wrongdoing. 
The Court further found that the intrusion 
on privacy involved in the investigative 
stop of defendants’ vehicle near the point 
of entry of illegal aliens was not improper 
where it was limited and reasonably re- 
lated to questioning the occupants about 
their citizenship and immigration status. 
United States v. Cortez, 101 S. Ct. 690 
(1981), 17 CLB 352. 


§ 58.65. Stop and frisk 
U.S. Supreme Court After defendant was 
indicted for possession of cocaine, the 
Georgia state court granted defendant’s 
motion to suppress the cocaine seized from 
him by DEA agents. The Georgia Su- 
preme Court reversed. The record showed 
that the agents saw defendant at the air- 
port preceding another person and occa- 
sionally looking backward at him as they 
proceeded through the airport concourse. 
The Supreme Court vacated and re- 
manded, holding that an investigatory stop 
of defendant could not be based on the 
mere fact that he appeared to act in a 
furtive manner, notwithstanding the fact 
that defendant had arrived from a city 
known to be a principal place of origin 
for cocaine, that defendant had arrived 
early in the morning, and that defendant 
and his companion appeared to be trying 
to conceal the fact that they were traveling 
with each other and carried no luggage 
other than shoulder bags. Reid v. Georgia, 
100 S. Ct. 2752 (1980), 17 CLB 84. 


BASIS FOR MAKING SEARCH 
AND/OR SEIZURE 


§ 58.75. Search warrant 


Court of Appeals, 2d Cir. After FBI 
agents seized property of a supposed com- 
modities brokerage pursuant to a search 
warrant, petitioner corporation sought an 
order requiring the return of the seized 
property on the grounds that the search 
warrant was overly broad, which the dis- 
trict court denied. 

The Court of Appeals for the Second 
Circuit affirmed, holding that the search 
warrant, which indicated that the entire 
suite of offices was the place intended to 
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be searched, was not insufficiently partic- 
ular on the basis that the warrant did not 
differentiate between the brokerage busi- 
ness and the legal practice conducted in 
the offices. The court observed that al- 
though a law office search should be 
executed with special care to avoid un- 
necessary intrusion on _ attorney-client 
communications, it is nevertheless proper 
if there is reasonable cause to believe that 
specific items sought are located on the 
property to be searched. National City 
Trading Corp. v. United States, 635 F.2d 
1020 (1980), 17 CLB 358. 


Search incident to a 

valid arrest 

Hawaii Defendant, convicted of promoting 
a dangerous drug, argued on appeal that 
the cocaine found on his person during a 
preincarceration search should have been 
suppressed. 

Defendant was originally arrested for 
disorderly conduct. Because of his hostile 
and belligerent conduct in a holding cell 
at the police station, he was separated 
from the other detainees awaiting booking 
and taken to another cell to be kept in 
solitary confinement. Before being placed 
in the second cell, he was directed by 
police to empty his pockets; among the 
items he produced was a packet containing 
cocaine. He was then charged with the 
additional offense. 

Defendant claimed that the search was 
illegal because he had not been advised of 
his right to release on the petty offense 
upon payment of the statutorily fixed bail 
amount of $25. Had he been so informed, 
he contended, he would have posted bail 
and been entitled to immediate release, 
thus totally avoiding incarceration and the 
ensuing search. 

On appeal, the conviction was affirmed. 
The Supreme Court of Hawaii stated that 
a person arrested for a misdemeanor of- 
fense possesses “a right to release without 
unnecessary delay upon payment of bail,” 
not an absolute right to immediate release 
on bail. What constitutes “unnecessary 
delay” depends on a consideration of at- 
tendant facts and circumstances. 

Here, held the court, defendant’s uncon- 
trollable and disruptive behavior war- 
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ranted his temporary detention; as he was 
justifiably detained and not entitled to im- 
mediate release upon payment of bail, im- 
mediate notice of his right to bail was not 
required. 

Thus, the preincarceration search con- 
ducted to safeguard defendant’s property 
and prevent the entry of contraband into 
detention facilities was justified, ruled the 
court, and the fruits of the search were 
properly admitted into evidence. It cau- 
tioned, however, that the result would have 
been otherwise had the record disclosed 
that the delay in admitting defendant to 
bail was a pretext for an otherwise unjus- 
tified search. State v. Langley, 611 P.2d 
130 (1980), 17 CLB 90. 


§ 58.125. -—Probable cause 


New York Defendant, indicted for pos- 
session of a controlled substance and 
possession of a weapon, pled guilty to the 
former charge following denial of his mo- 
tion to suppress the drugs and handgun 
which formed the basis of his indictment. 

At a hearing on defendant’s motion, it 
was established that the arresting officers 
became suspicious of defendant when they 
observed him carrying a woman’s vanity 
case in an area known for a high incidence 
of burglaries. They pulled their car along- 
side defendant, and one officer identified 
himself and asked to speak to defendant. 

Defendant ignored the request and con- 
tinued walking; when the request was re- 
peated, defendant broke into a run. He 
was apprehended and the case was found 
to contain the contraband. 

Defendant argued on appeal that the 
officers were not justified in pursuing him 
or seizing the vanity case. On appeal, the 
conviction was reversed. The New York 
Court of Appeals held that there was a 
sufficient basis to permit the cfficer’s initial 
inquiry; however, it ruled that defendant 
had a constitutional right not to answer 
and that his flight did not justify pursuit 
or detention since there was no indication 
that he had been or was about to commit 
a crime. “[W]here . . . there is nothing 
to establish that a crime has been or is 
being committed, flight, like refusal to 
answer, is an insufficient basis for seizure 
or for the limited detention that is in- 
volved in pursuit.” 


As probable cause to arrest defendant 
was lacking at the moment he was seized, 
the search of the vanity could not be jus- 
tified as incident to a lawful arrest. There- 
fore, the contents of the vanity should 
have been suppressed. People v. Howard, 
408 N.E.2d 908 (N.Y. (1980), 17 CLB 
274. 


§ 58.135. —Manner of making arrest 
or entering premises as 
affecting validity of 
subsequent arrest or search 
Illinois Defendant was charged with ag- 
gravated battery for causing injury to an- 
other, Jones, by beating him with a 9mm 
pistol. 

Approximately one and one-half hours 
after the beating, Jones gave defendant’s 
name and address to police and told them 
that defendant had gone home after the 
incident. The officers immediately went 
to defendant’s apartment, knocked on the 
door and announced themselves, and en- 
tered as the door swung open. Defendant 
was not on the premises, but the officers 
saw a bullet in plain sight on a couch; the 
bullet was found to match the caliber of 
the weapon used in the beating. 

Defendant argued to the trial court that 
the bullet and the officers’ testimony con- 
cerning its recovery should be suppressed 
as being the products of an unlawful 
search. The trial court agreed, holding 
that a warrantless, nonexigent entry into 
a private residence for the purpose of ef- 
fectuating a felony arrest is unconstitu- 
tional. The state took an interlocutory 
appeal from the order of suppression. And 
on appeal, the order of suppression was 
reversed. 

The Supreme Court of Illinois held that 
Payton v. New York, 445 U.S. 573, 100 
S. Ct. 1371, 63 L. Ed. 2d 639 (1980), 
foreclosed the state’s contention that the 
warrantless entry was justified merely be- 
cause the officers had probable cause to 
believe that a crime had been committed 
and that defendant was at home. 

However, it ruled that a warrantless 
entry to effect an arrest was proper if 
justified by exigent circumstances and pro- 
ceeded to examine the record for such 
circumstances. 
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The court found that exigent circum- 
stances were present because the officers: 


¢ Acted upon information of a rel- 
atively recent offense; 

¢ Acted promptly and without any de- 
lay during which a warrant could 
have been sought; and 

© Believed that the suspect was armed 
and of violent character. 


Additionally, their conduct was reason- 
able because they possessed trustworthy 
information that a crime had been com- 
mitted, that defendant was responsible, 
and that defendant was at his residence. 

The court ordered reversal of the sup- 
pression order, concluding that, “the of- 
ficers who entered defendant’s home were 
presented an unusual opportunity to 
quickly apprehend an armed suspect and 
thereby prevent his escape, avoid exhaus- 
tion ot law-enforcement resources, and 
help ensure against further endangerment 
to the community.” People v. Abney, 407 
N.E.2d 543 (1980), 17 CLB 184. 


South Dakota Defendants, charged with 
possession of marijuana, argued to the 
trial court that the warrant authorizing 
a search of their residence was unlawfully 
executed, and that the contraband seized 
pursuant to the warrant should be sup- 
pressed as a consequence. 

It was established that an enclosed 
porch was attached to the front of the 
residence; access to the front door of the 
living quarters was through the porch. 
Police officers executing the warrant en- 
tered the porch and, finding the front door 
open, entered the living quarters. Simul- 
taneously, or nearly so, with their entry 
through the front door, they announced 
to defendants their purpose and authority 
to execute the warrant. The marijuana 
was found in the ensuing search, and de- 
fendants were arrested. 

Defendants contended that the officers 
should have given notice of their purpose 
and authority prior to entering the porch 
in order to comply with the statutory re- 
quirement that “the officer executing a 
search warrant may break open any build- 
ing, structure, or container or anything 
therein to execute the warrant if, after 
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giving notice of his authority and purpose, 
he is refused admittance.” 

The trial court agreed and ordered sup- 
pression; the state appealed. On appeal, 
the order of suppression was reversed and 
the case was remanded. 

The Supreme Court of South Dakota 
found that, from the record, the porch: 


was more in the nature of a foyer or 
natural entranceway for the general 
public than a part of the house proper. 
Absent a clear showing that such a 
porch is an integral portion of the liv- 
ing area of a residence, the statute does 
not dictate compliance with the knock 
and announce requirement at the en- 
trance to the porch. 


The court also noted that the officers’ 
announcement of their purpose and au- 
thority, even if not indusputably given 
prior to their entry into the premises, 
constituted substantial compliance with 
the statute since it was not the surrepti- 
tious, unexpected type of entry that the 
statute was designed to prevent. State v. 
Steingraber, 296 N.W.2d 543 (1980), 17 
CLB 274. 


ELECTRONIC EAVESDROPPING 


§ 58.145. In general 


Maryland Defendants were indicted as 
the result of evidence obtained when 
their telephone conversations were inter- 
cepted by police pursuant to a court-or- 
dered wiretap. 

They moved both to suppress and to 
dismiss, arguing that the order was facially 
defective because it lacked the statutorily 
required provision directing termination of 
the interceptions “upon the termination of 
the authorized objective” of the operation. 

The trial court, holding that the omis- 
sion was fatal, suppressed the wiretap 
evidence and dismissed the indictments be- 
cause that evidence was relied on by the 
grand jury in returning the indictments; the 
state appealed. 

On appeal, the order of dismissal was 
affirmed. 

The Court of Appeals of Maryland 
noted that, in general, “a defendant is not 
entitled to dismissal simply because the 
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prosecution acquired incriminating ev- 
idence in violation of law, even if tainted 
evidence was presented to the grand jury.” 

Here, however, it found that the basis 
for dismissal was “inextricably inter- 
twined” with the basis for suppression and 
decided to review both motions together. 
The court held that the wiretap order, 
lacking the termination provision, failed 
to meet the minimum requirements of the 
governing federal and state statutes; con- 
sequently, the order was void ab initio 
and defendant’s conversations were un- 
lawfully seized. 

It rejected the state’s contention that 
police in essence complied with the miss- 
ing provision because they terminated 
interceptions before the order expired; 
Katz v. United States, 389 U.S. 347 
(1967), said the court, mandated that 
such restraints be imposed by the issuing 
magistrate, not the executing agents them- 
selves. Thus, dismissal of the indictments 
was affirmed. State v. Bailey, 422 A.2d 
1021 (1980), 17 CLB 467. 


CONSENT AND WAIVER 
§ 58.180. 


§ 58.190. —vVoluntariness of consent 


U.S. Supreme Court Defendant was con- 
victed of drug-related offenses in the dis- 
trict court and, on appeal, the court of 
appeals reversed, finding that the respon- 
dent had not validly consented to the 
search. It was established during a pretrial 
hearing that when the respondent arrived 
in Michigan by airplane on a flight from 
Los Angeles, two Drug Enforcement Ad- 
ministration agents, observing that her 
conduct appeared to be characteristic of 
persons unlawfully carrying narcotics, 
asked to see her identification and airline 
ticket. After respondent produced her 
driver’s license, which was in her own 
name, and her ticket, which was issued in 
another name, the agents questioned her 
as to the discrepancy and asked her if she 
would accompany them to the airport 
DEA office for further questioning. At the 
DEA office, after respondent consented to 
a search of her person by a policewoman, 
a package of narcotics was found con- 
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cealed in her clothing. Respondent was 
convicted after trial for possession of 
heroin, but the Court of Appeals for the 
Sixth Circuit reversed, finding that she had 
not validly consented to the search. 

The Supreme Court reversed and re- 
manded, finding that respondent’s Fourth 
Amendment rights were not violated when 
she went with the agents to the DEA of- 
fice, and that the consent to the search 
of her person was freely and voluntarily 
given. In determining whether consent to 
accompany the agents was voluntarily 
given or was the product of duress or 
coercion, the Court noted that the totality 
of all the circumstances must be viewed. 
Applying this test, the Court concluded 
that the evidence—including evidence 
that respondent was not told that she had 
to go to the office but was simply asked 
if she would accompany the officers, and 
that she was neither threatened nor forced 
—was plainly adequate to support the 
district court’s finding of voluntary con- 
sent. The Court further noted that its 
finding of voluntary consent to the body 
search was supported by the fact that re- 
spondent consented after having twice ex- 
pressly been told by the officers that she 
was free to withhold consent, and the 
mere fact that she stated that “she had a 
plane to catch” was simply an expression 
of concern that the search be conducted 
quickly, not as indicating resistance to the 
search. United States v. Mendenhall, 100 
S. Ct. 1870 (1980), 17 CLB 167. 


Louisiana Defendant, convicted upon his 
plea of guilty to possession of cocaine with 
intent to distribute, argued on appeal that 
his motion to suppress the contraband 
should have been granted by the trial 
court. 

Police officers seized defendant’s suit- 
case at an airport, after a trained dog 
signaled the presence of drugs in the bag. 
Defendant denied that the suitcase was 
his, but police, having evidence that his 
denials were false, asked him to accom- 
pany them to their office at the airport. 

En route to the office, defendant was 
advised of his Miranda rights and repeated 
his earlier denials. An officer then ex- 
plained that he was about to prepare an 
application for a warrant to search the 
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suitcase; defendant asked to call an at- 
torney and was told that he could not do 
so until after the search. 

After again advising defendant that he 
did not have to make a statement, the offi- 
cer asked defendant if he wished to co- 
operate by consenting to a search. De- 
fendant, while not explicitly admitting 
ownership of the bag, agreed and signed 
a consent form. When the suitcase was 
then opened, a quantity of cocaine was 
found inside. 

Defendant urged that his consent was 
not freely and voluntarily given because 
he was not advised by police that he had 
a right to withhold consent and was not 
permitted to consult with an attorney on 
the subject. 

On appeal, the conviction was affirmed. 
The Supreme Court of Louisiana noted 
that a search conducted pursuant to a 
valid consent is constitutionally permis- 
sible as an exception to the Fourth 
Amendment warrant requirement. It 
stated that when relying on consent to 
justify a warrantless search, the state has 
the burden of establishing that the consent 
was freely and voluntarily given. The 
court found: 

It is obvious that defendant knew that 
the authorities had knowledge that the 
suitcase belonged to him and contained 
drugs and that the discovery of the 
drugs would only be a matter of time 
until the search warrant would be ob- 
tained. Hence, it served his purpose to 
cooperate by consenting to the search. 

It decided that failure to advise defen- 
dant that he had a right to withhold con- 
sent was only one factor in determining 
whether his consent was constitutionally 
valid and was not dispositive when con- 
sidering the totality of the circumstances. 

The court also held that denial of de- 
fendant’s request to call an attorney was 
not improper because (1) his right to 
counsel had not attached as no judicial 
proceeding had been instituted and (2) 
defendant was not being interrogated 
within the meaning of the Miranda de- 
cision and its progeny. 

Thus, it decided that defendant’s con- 
sent was freely and voluntarily given and 
that the ensuing search of his suitcase met 
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constitutional requirements. State  v. 
Bourgeois, 388 So. 2d 359 (1980), 17 
CLB 363. 


§ 58.195. —Third-party consent 

U.S. Supreme Court When a shipment of 
pornographic films was mistakenly de- 
livered by a private carrier to a third party 
rather than the consignee, employers of 
the third party, finding suggestive draw- 
ings and descriptions on the film boxes, 
turned them over to FBI agents, who 
viewed the films without first obtaining a 
warrant or communicating with the con- 
signor or consignee of the shipments. 
Petitioners were then indicted and con- 
victed on federal obscenity charges relat- 
ing to interstate shipments, and the court 
of appeals affirmed. 

The Supreme Court reversed, holding 
that even though the nature of the con- 
tents of the films was indicated by de- 
scriptive material on their containers, the 
government’s unauthorized screening of 
the films constituted an unreasonable inva- 
sion of their owner’s constitutionally pro- 
tected interest in privacy under the Fourth 
Amendment. The Court thus found that 
the viewing of the films constituted a war- 
rantless search without the owner’s con- 
sent in the absence of exigent circum- 
stances. The Court reasoned that the fact 
that FBI agents were lawfully in possession 
of the film boxes did not give them au- 
thority to search their contents; nor, the 
Court found, did the fact that the pack- 
ages had been opened by a private party 
before they were acquired by the FBI 
excuse the failure to obtain a warrant. 
Walter v. United States, 100 S. Ct. 2395 
(1980), 17 CLB 81. 


North Dakota Defendant, convicted of 
burglary, argued on appeal that the trial 
court should have suppressed evidence 
seized by police during a search of his 
bedroom. 

Police, after receiving information that 
defendant had ccmmitted the crime, 
sought permission from defendant's father 
to search defendant’s bedroom in the 
family residence. Permission was given, 
and the fruits of the crime were discovered 
in the ensuing search. 
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At the suppression hearing, it was es- 
tablished that defendant, an emancipated 
nineteen-year-old, occupied the bedroom 
on the understanding that he would pay 
rent. The bedroom door had no lock and 
was sometimes left open. Defendant con- 
ceded that other family members could 
enter his bedroom without express author- 
ity but contended that his father’s con- 
sent to the search could not waive his per- 
sonal Fourth Amendment rights. 

On appeal, the conviction was affirmed. 
The Supreme Court of North Dakota held 
that a valid conse~t search 


does not require that the person against 
whom the evidence is used must con- 
sent to the search. It is sufficient and 
reasonable if consent is given by a 
third party who possesses common au- 
thority over, or other sufficient relation- 
ship to, the premises. . . . This third- 


party consent is valid because when 
two or more people have common au- 
thority over certain premises, it is rea- 
sonable to assume that the parties real- 
ize that one of them may consent to a 
search of the area over which all have 
common authority and none have ex- 


clusive authority. 

Here, the court found, defendant’s pos- 
session of the bedroom was not exclusive; 
rather, defendant and his father shared 
common authority. Consequently, it ruled, 
the father could consent in his own right 
to the search. The court emphasized that 
it reached that result because of the au- 
thority over the bedroom shared by father 
and son rather than the proprietary in- 
terest in the entire house held by the 
father. 

The search, it concluded, was properly 
conducted under the consent exception to 
the Fourth Amendment warrant require- 
ment. State v. Swenningson, 297 N.W.2d 
405 (1980), 17 CLB 462. 


SUPPRESSION OF EVIDENCE 
IN GENERAL 


§ 58.210. Standing 

U.S. Supreme Court At his trial for falsify- 
ing a federal income tax return by deny- 
ing that he maintained a foreign bank ac- 


count, the respondent moved to suppress 
a loan guarantee agreement in which he 
pledged the funds in a Bahamian bank 
account as security. The district court, in 
a nonjury trial, suppressed the evidence 
and set aside the conviction. The court of 
appeals affirmed. 

The Supreme Court reversed, holding 
that respondent lacked standing under the 
Fourth Amendment to suppress the doc- 
uments illegally seized from the bank of- 
ficer.. The Court reasoned that a defen- 
dant’s Fourth Amendment rights are 
violated only when the challenged conduct 
invades his own legitimate expectations of 
privacy rather than that of a third party, 
and respondent possessed no privacy in- 
terest in the documents seized in this case. 
Further, the Court found that under the 
Fourth Amendment, the interest in deter- 
ring illegal searches does not justify the 
exclusion of tainted evidence at the in- 
stance of a party who was not the victim 
of the challenged practice. United States 
v. Paynor, 100 S. Ct. 2439 (1980), 17 
CLB 82. 


U.S. Supreme Court Respondents were 
charged with unlawful possession of stolen 
mail, and the checks they allegedly stole 
had been seized by police during a search, 
pursuant to a warrant, of an apartment 
rented by one respondent’s mother. The 
district court granted respondent’s motion 
to suppress the checks on the ground that 
the affidavit supporting the search warrant 
was inadequate, and the court of appeals 
affirmed. 

The Supreme Court reversed, overrul- 
ing Jones v. United States, 362 U.S. 257 
(1960), and holding that defendants 
charged with crimes of possession do not 
have automatic standing and may only 
claim the benefits of the exclusionary rule 
if their own Fourth Amendment rights 
have been violated. The Court explained 
that one of the reasons for the Jones 
“automatic standing” rule was eliminated 
by Simmons v. United States, 390 U.S. 
377 (1968); where it was held that testi- 
mony given by a defendant in support of 
a motion to suppress cannot be admitted 
as evidence of his guilt at trial. The Court 
thus found that the Fourth Amendment 
test to be applied for “standing” to chal- 
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lenge a search should not be merely 
whether the defendant had a possessory 
interest in the items seized but also 
whether he had an expectation of privacy 
in the area searched. United States v. 
Salvucci, 100 S. Ct. 2547 (1980), 17 CLB 
83. 


U.S. Supreme Court Police officers, while 
searching a house with a warrant, ordered 
petitioner’s female acquaintance to empty 
her purse, which contained drugs. Peti- 
tioner claimed ownership of the drugs and 
was arrested. The Kentucky trial court 
denied petitioner’s motion to suppress, and 
his conviction was affirmed by the Ken- 
tucky Supreme Court, holding that he had 
no “standing” to contest the search of the 
purse. 

The Supreme Court affirmed, holding 
that petitioner’s admission at the suppres- 
sion hearing that he did not believe the 
purse was free of government intrusion 
did not support his claim that he had a 
legitimate expectation of privacy in the 
purse. The Court further found that the 
mere fact that petitioner claimed owner- 
ship of the drugs in the purse did not en- 
title him to challenge the search of the 


purse. Rawlings v. Kentucky, 100 S. Ct. 
2556 (1980), 17 CLB 84. 


59. PROHIBITION AGAINST 
SELF-INCRIMINATION 


SCOPE AND EXTENT OF 
RIGHT IN GENERAL 


§ 59.05. 


§ 59.10. —Basis for asserting privilege 
Court of Appeals, 5th Cir. The three de- 
fendants were convicted on various nar- 
cotics charges and, on appeal, the Court 
of Appeals for the Fifth Circuit reversed 
their convictions, holding that it was er- 
ror requiring reversal for the trial court to 
allow two witnesses to make blanket as- 
sertions of their Fifth Amendment rights, 
thus foreclosing further questioning with- 
out determining the scope of each wit- 
ness’ claim. The court observed that a 
witness may not establish that he has a 
valid Fifth Amendment claim merely by 
a bald assertion of the privilege, although 


Witness’ assertion of privilege 


a witness’ assertion of a Fifth Amend- 
ment privilege must be sustained if it is 
not perfectly clear that the witness is mis- 
taken and that the answer cannot possibly 
have a tendency to incriminate him. The 
proper procedure when a witness asserts 
the privilege is for the court to make a 
proper inquiry into the legitimacy and 
scope of the claim of privilege. United 
States v. Goodwin, 625 F.2d 693 (1980), 
17 CLB 170. 


Indiana Defendant, convicted of burglary, 
argued on appeal that the trial court 
erred in denying a prosecution witness the 
right to refuse to testify on Fifth Amend- 
ment grounds. When the witness, Kirk, 
was called to the stand and asked about 
facts in issue, he invoked his Fifth Amend- 
ment privilege against self-incrimination. 
It was apparent that he was confused 
about his Fifth Amendment rights, which 
the trial judge then explained to him. 

Once the trial resumed, the judge asked 
Kirk whether he believed that criminal 
charges would be brought against him as 
a result of his testimony; Kirk replied in 
the negative. In response to further ques- 
tioning, Kirk revealed that the reason for 
his refusal to testify was of a “personal 
nature.” 

The trial court thereupon ruled that 
Kirk did not have the right to invoke the 
Fifth Amendment and ordered him to 
testify. Kirk proceded to do so and im- 
plicated defendant in the crime. 

Defendant asserted that it was reversible 
error for the trial court to have ques- 
tioned the witness as to the witness’ “mo- 
tives for utilizing the Fifth Amendment 
and in ruling that he could not invoke it.” 

On appeul, the conviction was affirmed. 
The Supreme Court of Indiana found it 
unnecessary to address the merits of de- 
fendant’s claim. If, in fact, the witness 
had a legitimate right to refuse to tes- 
tify on Fifth Amendment grounds, said 
the court, that right was personal to the 
witness; a violation of the witness’ rights 
would not be grounds for reversal of de- 
fendant’s conviction. 

Moreover, it stated that even if the 
merits had been reached, defendant would 
not have prevailed. It was completely 
proper for the trial judge to inquire into 
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the basis for Kirk’s assertion of the Fifth 
Amendment, said the court; having done 
so, the judge correctly found that the 
privilege was inapplicable “inasmuch as 
the purpose of the Fifth Amendment is to 
protect compelled self-incrimination, not 
protect private information.” Eaton v. 
State, 408 N.E.2d 1281 (1981), 17 CLB 
269. 


§ 59.20. Silence as an admission 

U.S. Supreme Court At his trial for first- 
degree murder in Michigan state court, 
petitioner testified that he acted in self- 
defense. On cross-examination, the prose- 
cutor questioned him about the fact that 
he was not apprehended until he sur- 
rendered to government authorities about 
two weeks after the killing, and in closing 
argument referred to petitioner’s prearrest 
silence, thereby attempting to impeach 
petitioner’s credibility by suggesting that 
he would have spoken out if he had killed 
in self-defense. Petitioner was convicted 


of manslaughter, and after his conviction 
was affirmed in the state courts he sought 
a writ of habeas corpus in federal court. 
The district court denied relief, and the 


Court of Appeals for the Sixth Circuit 
affirmed. 

The Supreme Court affirmed, holding 
that the Fifth Amendment is not violated 
by the use of prearrest silence to impeach 
a criminal defendant’s credibility. The 
Court explained that while the Fifth 
Amendment prevents the prosecution 
from commenting on the silence of a de- 
fendant who asserts the right to remain 
silent during his criminal trial, it is not 
violated when a defendant who testifies in 
his own defense is impeached with his 
prior silence since impeachment follows 


the defendant’s own decision to cast aside 
his cloak of silence and advances the 
truth-finding function of the criminal trial. 
The Court also rejected the argument that 
the use of prearrest silence to impeach a 
defendant’s credibility denies him the 
fundamental fairness guaranteed by the 
Fourteenth Amendment on the ground 
that common law traditionally has allowed 
witnesses to be impeached by their pre- 
vious failure to state a fact in circum- 
stances in which that fact naturally would 
have been asserted. Jenkins v. Anderson, 
100 S. Ct. 2124 (1980), 17 CLB 77. 


60. RIGHT TO SPEEDY TRIAL 


§ 60.05. Length of delay 


Court of Appeals, 4th Cir. Defendant was 
convicted in a North Carolina state court 
for murder of his wife and two children. 

On appeal, the Court of Appeals for the 
Fourth Circuit reversed and remanded, 
holding that defendant was denied his right 
to a speedy trial since there was a delay of 
four and one-half years between the 
Army’s accusation and detention of de- 
fendant in 1970 and his indictment in 
1975. The court noted that the primary 
reason for a delay of two of those five 
years was either a disagreement between 
two groups in the Justice Department as 
to whether the case should be prosecuted 
or just simple bureaucratic delay. More- 
over, defendant vigorously pursued his 
right to a speedy disposition of the charges 
against him, and there was a substantial 
possibility of prejudice to him, including 
the lost memory of one important witness. 
United States v. MacDonald, 632 F.2d 
258 (1980), 17 CLB 264. 
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